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political status of the lower branch of the Connecticut leg- 
islature. In this branch is to be seena representation of the 
towns rather than of the people, and the system is denom- 
inated just or unjust by the one political party or the other 
much in accordance with its practical value as an aid to 
party supremacy. The question, while argued on its merits 
by careful writers, has been made the subject of newspaper 
discussion of greater or less historical value. Because 
there have of necessity been employed in the examination 
of the causes of the present representative system argu- 
ments based on historical origins, and because the support 
for such has been drawn from second-hand sources rather 
than from a study of the first authorities, I wish to present 
in this paper a re-examination of the character of the set- 
tlements and their early constitutional growth. 
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zi CONSIDERABLE interest has been awakened of late in the a 


There has been among nearly all writers on the subject a 
notable lack of detailed research into the facts of settlement. 
The general historians have contented themselves with 
brief outlines, statements of the simpler truths of the nar- 
rative, and have left untouched the more philosophical 
aspect of the whole question. This aspect has come into 
view with the rise of a new school of historians, who, feel- 
ing that history is something more than the descriptive 
annals of a State or a people, have seen in the development 
of Connecticut constitutional life the type and, in part, the 
model of the greater federative democracy of the United 
States. Of this philosophical theory, the late Professor 
Johnston was the exponent, and his volume on Connecti- 
cut has spread the fame of the little State more widely than 
ever. This book, and the books of those who have accepted 
his theory have become the authority for popular opinion 
on the subject, and for many of the arguments used in 
newspaper polemics. It is my purpose to examine this 
theory thus become widely current and to see upon what 
foundation it is based. 

Briefly stated, the line of thought is as follows: Polit- 
cal discontent in the Massachusetts Bay Colony led to the 
withdrawal of three towns into the vacant territory of the 
Connecticut valley, where there would be found greater 
liberty for the exercise of political rights, as well as greater 
extent of pasture and meadow. This migration was not 
the work of individuals but of towns, that is, of corporate 
bodies, fully organized both ecclesiastically and politically. 
As pre-existent organizations these towns were the foun- 
tains of sovereignty, and as independent republics they 
voluntarily came together and established a constitutional 
government, retaining in their own hands the reins of 
power and possessing all rights not granted to the central 
authority. In this federation of independent towns is to 
be seen a prototype of the federal relation of the States to 
the United States. As the towns created the common- 
wealth, so the towns have always been to the common- 
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wealth as the commonwealth to the Union. It is further 
stated that the general court of Connecticut could lay 
claim to no powers not expressly granted, and in all cases 
of doubt the presumption was on the side of the town; 
that the definition of town powers in 1639 was not the cre- 
ation of new town privileges, but (in a manner not unlike 
the adoption of the first ten amendments to the Constitu- 
tion, in their character as a bill of rights) the recognition 
of existing town functions, already possessed and in actual 
operation ; that this independence of the town has colored 
the whole later history of the commonwealth, and that this 
idea of a federal relation between the towns was kept alive 
until it could be made the fundamental law of all the com- 
monwealths in 1787-1789, and could find its proof and 
expression in the peculiar character of the lower branch 
of the State legislature, which is not the popular branch, 
but which as standing for town equality gave the idea of 
equality of State representation as seen in the Senate of 
the United States. 

It is the first part of this outline that I wish to examine, 
by tracing the history of the Connecticut towns until the 
granting of the charter of 1662. The question naturally 
divides itself into three parts: First, the character of the 
settlements and the condition of the three communities 
previous to the adoption of the constitution of 1639; 
second, the source, whether the towns or the people, of 
this constitution, and the extent to which the theory of 
reserved rights can be supported by that document; and, 
finally, the relation of the towns to the central government 
during the twenty-five years following. 

In discussing the first question we must go to the begin- 
ning of migration from England, for Professor Johnston 
has elsewhere carried his theory back to that point. Inthe 
volume published since his death on “The United States, 
Its History and Constitution,” I find the matter thus stated : 
“In New England local organization was quite different. 
A good example is the town of Dorchester. Organized 
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(March 20, 1630) in Plymouth, England, when its people 
were on the point of embarkation for America, it took 
the shape of a distinct town and church before they went 
on shipboard. Its civil and ecclesiastical organizations 
were complete before they landed in Massachusetts Bay 
and came under the jurisdiction of a chartered company. 
Its people governed themselves in ail but a few points, in 
which the colony asserted superiority. As the colony’s 
claims increased, the town’s dissatisfaction increased. In 
1635 the town migrated in a body, with its civil and eccle- 
siastical organizations still intact, into the vacant territory 
of Connecticut, and there became the town of Windsor.”? 
This statement contains just enough apparent basis in fact 
to make the impression conveyed a thoroughly misleading 
one. To express the matter in its simplest terms, there is 
here a strange confusion of a “company” and a “town.” 
It is no new fact that all New England was settled by 
compact collections of colonists, organized in companies 
or bodies (the terms are synonymous), which often mi- 
grated more than once before becoming permanently set- 
tled. But the company and the town were not, as such, 
identical. The company generally formed the nucleus of 
a future town or came in to swell the body of previous set- 
tlers. As a company, they may have formed a part, large 
or small, of a legal town. In the majority of cases they 
were the original proprietors; but when dissatisfaction 
arose, and the company again took up the burden of its 
migration, it ceased to be a town the moment it was zm 
transitu, and it did not become a town until it had passed 
through the plantation stage, and, after process of accre- 
tion and consolidation of government, had received legal 
recognition as atown. The facts bear thisout. The com-— 
pany which left Dorchester and Plymouth, England, did 


1 This theory of migrating towns has become very generally current. The above 
quotation puts the matter in a nutshell. See, further, Johnston, Connecticut, pp. 
59, 61, 69; also, Judge Mellen Chamberlain’s criticism in a paper on the New His- 
torical School, read before the Massachusetts Historical Society. 
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It had named its two ministers as its ecclesiastical officers. 
The people had resolved to live together, but the company 
was under the jurisdiction of the chartered government 
from the day of its formation, and two of that govern- 
ment’s magistrates went to America as part of the com- 
pany. The latter was well equipped with unusually good 
men, but there was no civil organization—only the expecta- 
tion that each man would perform the duties for which he 
was naturally fitted." After the Dorchester company had 
settled down in the new Dorchester, all necessary matters 
were looked after by the clergymen and the two assistants. 
If this forms a town, then a town and a religious joint- 
stock company are very much alike. Massachusetts did 
not, however, consider this settlement a town, nor did the 
settlers consider themselves as such until after 1631, when 
a large number became freemen of the colony. Then for 
the first time, after reaching America, did the people 
come together in town meeting, elect their governing com- 
mittee, the two clergymen and the two deacons, and vote 
on all local matters. With the continuance of this clergy 
government for a year, there follows a most interesting 
evolution of townsmen government through the meetings 
of the whole body, and the civil organization began for the 
first time to take on definite shape. But this does not 
concern us here, though it set the model for similar man- 
agement in many of the Massachusetts towns. The next 
step was the migration to Connecticut. In his theory 
Professor Johnston here uses definite language: “Com- 
pletely-organized towns,” “ Organic communities, not indi- 
viduals, entered the territory,’ “An organized church 
meant an organized town,” “The universal agreement in 
religion made town and church government but two sides 
of the same medal.” ? 

If by the word town is meant the company, then the 


1 Roger Clap’s Memoirs; Young’s Chronicles, pp. 347-8; History of Dorchester, 


pp. 17-18. 
2 Johnston, Connecticut, p. 59; Fiske, Beginnings of New England, p. 126. 
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statements are nearer the truth. It is not difficult to find 
support for the confusion of the two terms in the contem- 
porary authorities. The Massachusetts records and Win- 
throp, in his history, use the terms with the utmost loose- 
ness of meaning. The carelessness of Winthrop is evident 
from the fact that he speaks of “the three towns gone 
thither” before November, 1635, when neither of the 
organized churches had left Massachusetts.’ The follow- 
ing are the facts about the migration: Not one-half of the 
people of Dorchester went to Connecticut ; there was no 
reorganization of civil government, as would have been 
necessary had such been carried away to another territory ; 
of the ten townsmen elected in 1634 only three went to 
Windsor ; of the nine in 1635 only three; of the thirteen 
in June, 1636, only four. There are no indications in the 
records of the town of a removal, much less a reorganiza- 
tion. The assessment lists of Massachusetts contain the 
names of Dorchester, Newtown and Watertown after 1636, 
as they had done before. Certainly the theory cannot be 
here literally applied. But a company did migrate under 
the clergyman, Mr. Warham, just as a company which had 
left Braintree under Mr. Hooker left Newtown for Con- 
necticut. If this was the migration of towns, then the 
same will hold true of migrations from Connecticut. 
Many companies equally well organized left the towns of 
the latter colony, impelled by similar religious dissatisfac- 
tion, to settle elsewhere. The most complete were the 
company which settled Stamford in 1641, under the Rev. 
Richard Denton, and the company which settled Hadley in 
1659, under the Rev. John Russell. In the first case there 
was a definite number, a written compact, a vacant terri- 


second, a chosen minister, a large part of his flock, a rec- 


Dorchester people were more accurate, ‘‘A meet place to receive our body [company] 


tory and an immediately established organization. In the 


ognized civil leader, a written compact, a vacant territory, 
1 Massachusetts Col. Records. I, 160. Winthrop’s History, I, 136, 140, 170, 398. The 


now upon removal.” From a letter of the Dorchester company, quoted in Bradford, — 
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and an immediately established organization. The settle- 
ment of Norwich is even more noteworthy. The petition 
to remove came from the inhabitants of Saybrook, not 
irom a company; the majority of town and church mi- 
grated with the minister, Mr. Fitch ; the country was prac- 
tically vacant and they at once laid out their town. In the 
first case, the body with the minister and many of the 
same individuals removed in three years to Long Island. 
Yet noone has ever thought of speaking of these as mi- 
grating towns, and Professor Johnston himself calls Stam- 
ford a plantation, which subsequently developed into a 
town.! If towns migrated from Massachusetts to Connec- 
ticut, then towns migrated from Connecticut to New 
Haven, and if we acknowledge the progression from com- 
pany to plantation, from plantation to town, in the one case, 
so we must acknowledge it in the other. 

We are now ready to take up the early history of 
Connecticut, to see whether in the initial stages of settle- 
ment we find organized towns entering a vacant valley and 
settling down as ready-made communities, or whether the 
presumption already raised against that theory will be con- 
firmed. Explorations for trade had been made as early as 
1633 by Oldham and Hall, who saw the ground and brought 
back good reports of it to their fellows at the Bay. Inthe 
same year a company of Plymouth people established 
themselves in a trading house at Windsor. The year 1633 
marks, therefore, the period of traffic with the Indians. 
The next year the Wethersfield adventure lands were 
occupied by nine house builders and planters, increased 
to twenty-five or thirty by the middle of the follow- 
ing May. Thus the year 1634 marks the beginning of 
settled agricultural life, when the germ of a permanent 
community was planted. The first half of the next year 
saw the continuation of the agricultural stage, when 
Windsor received the first installment of people from Mas- 
sachusetts Bay. Part of these were Dorchester emigrants 


= 1 Johnston, Connecticut, p. 88. 
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and part the company of Servants (Stiles’ party) who came 
directly from England. The latter, acting under the direct 
authority of Saltonstall, one of the patentees, had instruc- 
tions to impale under patent title two thousand acres of 
Windsor territory, but were prevented from doing so by 
Ludlow and the Dorchester company. Both of these 
bodies formed an integral part of the later community. 
During the same year, sometime in May or June, a few 
people had arrived at Hartford, occupying adventure lands 
there ; and other settlers continuing to arrive almost daily 
during the next two months there were by November, 
1635, in the neighborhood of 150 or 200 people in the 
Connecticut plantation. These people were engaged in 
apportioning lands and building houses, and in looking 
after certain matters of daily life necessary to their exis- 
tence as traders and planters. Surely, this was not a 
vacant valley. The incipient republics were already formed, 
for there is evidence that the settlers living in three dif- 
ferent places for a distance of thirteen miles along the 
river came together not as a whole, but each in its own 
locality, when necessity required to determine on certain 
simple matters regarding their lands and houses. Each 
formed in one sense of the word a self-governing republic, 
exercising that natural liberty necessary to their well being 
in a primeval wilderness. In each of these centres there 
was a latent independence, a town in embryo. But it was 
not a town organization which existed ; latent independence 
had not become active, for we have nothing more than self- 
management by a body of proprietors who had no practical 
connection with a jurisdictional authority higher than 
themselves, although legally they still supposed themselves 
subject to the Massachusetts Bay Company. 

From the above brief outline we notice two things: 
First, that a natural management of local affairs began 
before the so-called completely organized towns entered 
the territory ; and, second, that whatever government we 
find the colonists exercising was unofficial, unorganized 
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and unsystematic. Such government was purely demo- 
; a cratic, but it was not the government of an independent 
town. 

Passing the beginnings of the agricultural stage, we 
reach that period when it was necessary to organize in mil- 
r _ itary fashion against the Indians, to turn the agricultural 
_ settlements into armed camps and form the people into a 
body of trained soldiers. Coeval with this was the first 
recognition by Massachusetts of the Connecticut planta- 
tions, and in June, 1635, one constable was appointed who 
was one of the settlers themselves; and three months 
later permission was given for the loan of military stores 
- and the election by each plantation of its own constable, 
who was, however, to be sworn in by a magistrate of Mas- 
_ gachusetts Bay. An examination of the duties of the 
4 early Connecticut constable shows him to have been a mil- 
_ itey rather than a civil officer. The first organization of 
these towns was for defense. When, however, permission 
_ had been wrested from the Massachusetts court for the 
- removal of the churches, and one of them had emigrated 
in the Spring of 1636, there was drawn up a commission 
granted “to several persons to govern the people at Con- 
_ necticut.” The opening words of this commission, which 
was accepted because the Connecticut people did not know 
_ but that they were legally a part of the Bay colony, give 
_ no evidence of migrating towns. ‘ Whereas,” so read the 
_ commission, “ upon some reason and grounds there are to 
_ remove from this our commonwealth and body of the Mas- 
- sachusetts in America, divers of our loving friends, neigh- 
_ bors, freemen and members of Newtown, Dorchester, 
Watertown and other places, who are resolved to trans- 
_ plant themselves and their estates unto the river of Con- 
- necticut, there to reside and inhabit, and to that end divers 
_ are there already and divers others shortly to go, we 
_ think it meet that where there are a people to sit down and 
_ cohabit, there will follow some cause of difference as also 
_ divers misdemeanors so order that [eight Connecti- 
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cut men] or the greater part of them shall have full power 
and authority [to exercise jurisdiction for the] peaceable 
and quiet ordering the affairs of the said plantation.” 
The commission mentions the towns, and recognizes the 
doubtful character of its own jurisdiction, in recommend- 
ing, after a year, the convention of the inhabitants “to any 
convenient place that they shall think meet in a legal and 
open manner by way of court.” At the time of the set- 
ting up of the provisional government only one church body 
had arrived; in the other “towns” there was no ecclesi- 
astical organization whatever. Therefore, when in April, 
1636, this government, ordained by Massachusetts, gave to 
the plantations their first legal recognition by the appoint- 
ment of three constables, one for each group of proprie- 
tors (and there is no evidence that the people had any 
voice in the matter), these boasted republics received at 
the hands of a government, not of their own election and 
drawing its authority from an outside source, the first ele- 
ment of an official system. Massachusetts may have had 
no jurisdiction, but this government was afterward recog- 
nized as perfectly legal, for its acts were unrepealed by 
any later authority. By it the settlements were bounded 
and named, their power for self-support and defense against 
the Indians increased, and the church at Wethersfield was 
legally organized. 

With the arrival of Mr. Hooker and Mr. Stone, in June, 
1636, with the Newtown Church, the completed stage of 
ecclesiastical organization begins. But were town govern- 
ment and church government but two sides of the same 
medal? Certainly not in Wethersfield, for there but seven 
men constituted the legal church, while there must have 
been at this time over fifty men in the Wethersfield plan- 
tation. We may safely say the same of the other settle- 
ments, for the fact that civil privilege was not dependent 
on church membership made town organization independent 
of church organization. In practice they would coincide, 
for the town, in town meeting, did later control church 
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affairs, raised the rate, called the minister and built the 
meeting house, yet it does not follow that at this time in 
Connecticut those who composed the legal church organi- 
zation would be allowed to manage secular matters. In 
respect of privilege the township was broader than the 
parish, and in theory the town contained more people than 
the parish. Were this not so, we might expect to find at 
once, on the setting up of organized churches, a definite 
expression of their influence, either acting as the vestry of 
an English parish, and themselves managing town affairs, 
or setting up a corresponding town government, which 
should be the counterpart of the church organization. 
Meagre though the evidence is, there is not the slightest 
indication that any change took place in the simple 
democratic self-management which these settlements, up 
to this time, had exercised. No records were kept, so far 
as I know, for there was no recorder, and in Hartford there 
are only four notes or memoranda covering the period to 
1639. Hartford was more advanced in all the later recorded 
stages of development, and there is every reason to believe 
that it was, as the centre of the active political life of the 
colony, the first to establish a town organization. 

Of course these migrating bodies might have elected a 
complete equipment of officers to control their movements 
on the march, but while it is plainly evident that they did 
not do so, it is also plainly evident that the forerunners in 
Connecticut would have accepted with little grace an organ- 
ization in which they had had no voice. The addition of 
greater numbers, and the presence of active and leading 
men, undoubtedly quickened the democratic spirit in the 
colony, but there is no evidence of any immediate attempt 
at further organization. It is not likely that Mr. Hooker 
or Mr. Ludlow would be willing to establish in town gov- 
ernment, any more than in state, a mere copy of the Mas- 
sachusetts system, but would be content with the simple 
and effective meeting of the whole already in vogue. Civil 
government was to continue in a form easy of modification 
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until the period of experimentation had passed, and a defi- 
nite government in town and state decided upon. Probably 
such government was that of temporarily appointed com- 
mittees, as at Springfield for ten years. Beyond this there 
is no evidence of official organization, but a constable, a 
collector and a commissioner for each town were selected 
by the central authority. 

There seems, therefore, no evidence warranting the 
view of migrating towns. These settlements, like other 
colonial centres, grew naturally during a period of six 
years before they attained their full dignity as towns. 

In examining the question as to what is meant by the 
use of such terms as independent sovereignties, pre-ex- 
istent and theoretically independent bodies, etc.,’ we 
reach a problem of considerable complexity, perhaps too 
difficult for satisfactory discussion. It is evident that in 
such discussion we must accept the spirit as of equal value 
with the letter. The terms as used are too large; they mis- 
lead the casual reader. Understood in the loosest sense 
they may be applied to a body of planters in a primeval 
wilderness or on an isolated island. But union without 
organization or systematic corporate life cannot exemplify 
any principle of sovereignty. In the Austinian sense 
sovereignty must be determinate, must be habitually 
obeyed, must be free from the control of every other 
human superior. Here were three settlements united in 
the circle of colonial authority and included under one 
government. Each was, originally, potentially sovereign. 
Apart from their religious unity and close neighborhood, 
had there been no provisional government of 1636-7, no 
independent government of 1637-9, and no constitution of 
1639, each of these settlements might have gone forward 
developing organized independence, crystalizing each into 
a sovereign town, one of which ina more monarchical and 
centralizing atmosphere, might, under tavorable conditions, 


1Johnston, Connecticut, p. 76; Fiske, op. cit., p. 128; Bronson, Early Govern- 
ment in Connecticut, p. 299; New Haven Hist. Soc. Publ., II. 
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have extended the power of its own government and 
absorbed the others; or, having reached a stage of definite 
independence, all might have federated together and have 
fulfilled the conditions claimed for the Connecticut towns. 
But in fact such a course would have been manifestly 
impossible. The three settlements looked upon themselves 
as one colony, as one people; only as such did they 
possess sovereignty in the sense of the word apparently 
intended by its advocates. There were not three sover- 
eignties, but one sovereignty. The towns were hardly 
recognized as independent political entities; they had not 
come as organized towns; they had not in any time in their 
development established any town constitution (as at 
Springfield), or organized any form of local government 
other than the meeting together by tacit consent to take 
common action in the management of their agricultural 
and military affairs. Such common action is the purest 
form of democracy, but we cannot turn a body of planters 
loose in the wilderness, even though in their clearing and 
building, sowing and fighting, they act together, and call 
them a completely organized town. These separate set- 
tlements were more than bodies of squatters, but less than 
organized communities. Noone can doubt that in each 
there was seen a prospective town. For this reason each 
would have resisted any interference or coercion which 
would have destroyed its existence as a separate commun- 
ity, or have been jealous of any disproportionate arrange- 
ment which would have lessened its share in the general 
government. Each settlement desired and received a just 
recognition in all matters which concerned the whole. 
Beyond this, which is certainly not an exercise of anything 
like sovereignty, I do not conceive it possible that they 
could have gone or ever thought of going. Sovereignty is 
a fact, not a law ora right, and in their simple manage- 
ment of local affairs, I conceive them to have been subor 
dinated to the opinions and principles, tacitly understood, 
until more definitely formulated, which governed the 
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whole. This show of independence in the management of 
local affairs was due to the fact that in such management 
they never came into conflict with the whole body. It was 
a somewhat chaotic, experimental stage, when questions of 
settlement, defense and internal religious harmony were 
meeting with more attention than matters of civil govern- 
ment. The colonial records begin with 1636, and there is 
every reason to believe that no town acts were recorded 
before 1639. 

But with the arrival of Mr. Hooker, plans of permanent 
government probably began to be formed for both town 
and colony. There was too much regard for the civil 
necessities of the new settlement for a matter of so much 
importance to be delayed longer. Yet two years anda 
half elapsed before such plans were carried out. With 
the opening of the year 1639 the people of Hartford came 
together and elected townsmen. The entry of this is the 
first formal town record in the colony. Of course, this 
does not prove a first election, yet there is much reason to 
suppose that it was so. Accompanying the record of elec- 
tion, there is a kind of town constitution in seven sections, 
in which the town reserves certain definite rights to itself. 
The exactness of these reservations shows previous 
thought and experimentation, probably by previously ap- 
pointed committees. It is doubtful whether the other 
towns did the same at once; if so, their official growth 
was slower, for when their records begin, some years later, 
townsmen are the only officials, while Hartford by that 
time had a fairly complete organization. Two weeks after 
the establishment of organized town government appeared 
the famous constitution, which Dr. Bacon and all after him 
have recognized as “the first example in history of a writ- 
ten constitution—a distinct organic law, constituting a 
government and defining its powers.” Hooker, Ludlow 
and the others thus carried their plans concerning a per- 
manent form of government in town and State to comple- 
tion at about the same time. As the people of Hartford 
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had come together and elected their townsmen, giving 
them all authority, with certain reservations, so on January 
14th, 1639, all the people of the colony, or as many as 
could be present, met at Hartford and adopted the consti- 
tution which their leaders had framed. 

This reference to the fundamental articles brings me to 
the second question proposed for examination, Whether 
the source of the constitution was the towns or the people, 
and how far the theory of reserved rights can be deduced 
from that document. On the first point we have seen that 
the constitution was adopted in a mass meeting of a!l the 
people ; upon this all writers agree. We are to suppose 
that they left their towns behind them and came together 
as the people of a single colony to organize a common 
government ; that they did not come as representing their 
towns. But if there were no town lines dividing this 
assembly outwardly, we may well suppose that they carried 
their towns in their hearts, as the document itself shows, 
for Trumbull says it was adopted after mature deliberation. 
The following are the clauses of the preamble, which refer 
to the source and objects of the constitution. . . “We 
the Inhabitants and Residents of Windsor, Hartford and 
Wethersfield are now cohabiting and dwelling in and upon 
the river of Connecticut and the lands thereunto adjoining, 
and well knowing where a people are gathered together, 
the word of God requires that to maintain the peace and 
union of such a people, there should be an orderly and 
decent government established according to God, to order 
and dispose of the affairs of the people at all seasons as 
occasion shall require; do therefore associate and conjoin 
ourselves to be one Public State or Commonwealth, and 
do for ourselves and our successors and such as shall be 
adjoined to us at any time hereafter, enter in combination 
and confederation together to preserve the purity. of the 
Gospel, the discipline of the churches, and to be guided in 
civil affairs according to the orders laid down in the suc- 
ceeding eleven articles.” 
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I cannot find in these words any underlying conception 
of the towns as the sources of sovereignty. The constitu- 
tion was the work of the people and for the people, and 
this natural interpretation is accepted by the majority of 
historical writers.’ After a careful study of the constitu- 
tion, there seems no reason for the inference that the 
framers or the mass meeting which adopted it had any 
thought of a distinction between town sovereignty and 
popular sovereignty, but that the equality of the river 
towns was a necessary consequence both of the condi- 
tions of settlement and of the harmony and support be- 
tween neighbors and kinsmen, and that so far as the Con- 
necticut founders thought about the matter at all, they 
sought, in view of the contempt shown by the Massachu- 
setts Court of Assistants for popular rights, to preserve 
these rights to the people. There is a distinct feeling in 
interpreting both the spirit and letter of the constitution 
that there was a power over and above the towns, “unto 
which the said towns are to be bound,” as the eighth sec- 
tion says. This power was not created for the first time 
when the constitution was adopted—this concentrated and 
egalized it—but it had existed, and was understood to have 
existed, during the whole period. This was the power of a 
sovereign people, and I do not believe that the people of 
each town felt themselves at any time free from this supe- 
rior authority. But these towns were recognized not only 
as organic parts of the colony, but as the peculiar form, 
indestructible and unchangeable, in which the colonial 
structure had been cast. Therefore there is throughout 
the constitution a clear declaration of town autonomy. 

Before the adoption of the constitution the towns had a 
certain amount of original right, an independence in local 
matters, which was operative so long as they did not come 


1 Except Doyle, Puritan Colonies, I, p. 159, and Fiske, Beginnings of New Eng- 
land, pp. 127-8. On the other hand see Trumbull, Hist. of Conn., I, p. 95; Sanford, 
Hist. of Conn., p. 32; Palfrey, Hist. of New England, I, p. 232; Deane, Narrative 
and Critical Hist. of America, III, p. 330; Tarbox, Memorial Hist. of Hartford 
County, I, p. 40; Johnston, Connecticut, p. 63. 
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inte contact with the principles which governed the whole; _ yi a 
but each had in it a representative of the central authority, — 
and had the inhabitants of any of the towns refused to it 
conform to these principles, or refused to join the others 
in establishing the new government, they would doubtless 
have been obliged to find a home elsewhere. Afterthe 
adoption the towns became, by the law just created, con-— 
venient organs for shaping the machinery of the new gov- 
ernment. This is seen in Sections 3, 5, 6, 7, 8,9, 10, II, 
where the towns, not the inhabitants of the towns, are 
expressly mentioned as channels for taxation, administra-| 
tion and representation. Yet when the original source is = 
mentioned, or an original right maintained, the inhabitants | 
(i. e., the narrower circle of electors—the freemen) are, with 
evident intention, referred to; as, for example,in two cases 
to be later discussed—the election of magistrates and the as 
proportioning of deputies for the new towns. This would _ 
seem to show a separation of the source of sovereignty _ 
from the machinery by which it was exercised. 

It is a remarkable fact that while the framers sought to | 7 - 
preserve those privileges, for the acquisition of which, a 
among other causes, they had left Massachusetts, yet in 
this constitution the sovereign right of the people was 7%. 
given up, and the supreme power vested in the general. 
court. In Section 10 occurs this clause: “In which gen-— 
eral courts shall consist the supreme power of thecommon- | 
wealth, and they only shall have power to make laws or 
repeal them, to grant levies, to admit of freemen, dispose 
of lands undisposed of to several towns or persons, and _ 
also shall have power to call either court or magistrate or 
any person whatsoever into question for any misdemeanor, Aas 
and may for just cause displace, or deal otherwise accord- __ 
ing to the nature of the offense ; and also, it may deal in 
any other matter that concerns the good of this com-— 
monwealth, except election of magistrates, which shall be 
done by the whole body of freemen.” In this article 
there is but one reservation, the election of magistrates; ; 
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all else which concerned the good of the commonwealth 
was to be under the control of the general court, except as 
it might delegate certain powers to others. Yet in the 
presence of this clause, Professor Johnston says that the 
town was the residuary legatee of political power, and that 
it is the State which is called upon to make out aclear case 
for powers to which it lays claim ; and Professor Fiske goes 
still further from the truth in saying that the constitution 
was the work of independent towns, and that all attributes 
of sovereignty not expressly granted to the general court 
remained as of original right in the towns.’ It is not a mere 
coincidence that we find the same principle expressed in the 
fundamental law of both town and State, in which law the 
powers of the central authority cover all those not expressly 
reserved by the people, a principle the very reverse of that 
just quoted. In the single reservation already referred to, 
the freemen are the electors, and the admission of freemen > 
was in the hands of the general court, who granted the 
privilege to all who had taken the oath of fidelity and lived 
within the jurisdiction. Yet the magistrates were not 
elected by all the people, for freemanship did not imply 
universal suffrage, as during the period we are discussing 
there were only about half as many freemen as rateable 
persons. I shall speak of this point again ; it is here noted 
to show that the reservation clause had nothing to do with 
the towns or even with the people as a whole. 

One naturally compares the phraseology of such a docu- 
ment with the language used in the Articles of Confedera- 


'* In Connecticut the governing principle, due to the original constitution rather 
than to the policy of the commonwealth, has been that it is the State which is called 
upon to make out a clear case for powers to which it lays claim, and that the towns 
have a primé facie case in their favor whenever a doubt arises.” (Connecticut, p. 62). 
“ No attempt was made to define the powers of the towns, for the reason that they 
being pre-existent and theoretically independent bodies, had all powers not granted to 
the commonwealth.’ (P.75). Fiske says: “ The Government of the United States 
is in lineal descent more nearly related to that of Connecticut than to that of any 
of the other thirteen colonies. The most noteworthy feature of the Connecticut 
republic was that it was a federation of independent towns, and that all attributes 
of sovereignty not expressly granted to the general court remained as of original 
right in the towns.” (Pp. 127-8.) 
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tion, which is a carefully worded agreement between sov- 
ereign States, pre-existently independent. In this latter 
document there is scarcely a reference to the people ; each — 
State retains its sovereignty, freedom and independence, 
and reserves every power, jurisdiction and right which is 

not expressly delegated to the United States in Congress 
assembled. To such a confederation the words of Pro- 
fessor Fiske will apply. They find no basis in the funda- 
mental articles of Connecticut, where all power is given to | 
the governor, magistrates and deputies of the people in — 
general court assembled. In that particular the Connecticut 
constitution is fundamentally different from the Consti- 
tution of the United States, which contains an enumera-— 
tion of the powers expressly granted by the people to their 
government ; and the Government of the United States 
can claim no powers which are not granted to it by the 
Constitution. Here is Professor Johnston’s governing _ 
principle, wrongly declared to exist in the Connecticut _ 
constitution. It is worthy of note that the latter more | 
nearly resembles the constitution of the Dominion of 
Canada. 

The fundamental articles changed the practical subordi- _ 
nation of the towns to the sovereign people into a legal 
subordination to a sovereign general court. This fact has 
been recognized by the Supreme Court of Connecticut in | 
the most positive language. In 1864, that court expressed 
its opinion through its Chief Justice as follows: “That 
extraordinary instrument purports on its face to be the _ 
work of the people—the residents and inhabitants of the 
three towns. It recognizes the towns as existing munici- 
palities but not as corporate or independent, and makes no 
reservation expressly or impliedly in their favor.”? This — 
I conceive to be the only warranted view of the case. 

We are now prepared to pass to the third stage of our 
investigation—to the examination of two questions. Were 
the towns actually as well as legally subordinate to the 


1 42 Connecticut Reports, p. 137. 
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general court during the period preceding the charter? 
And was the present theory of town representation in the 
lower branch of the State legislature intentionally intro- 
duced or thought of by the founders of the commonwealth? 

The discussion of the first question may be brief. In 
August or September, 1639, the court appointed a com- 
mittee to complete and systematize the town organization. 
Their work was finished by October, and the schedule of 
powers thus delegated to the towns was adopted by the 
court at that time. It is not necessary to fully outline 
these powers here ; they were added to from time to time, 
and constituted all the rights of which the towns were 
possessed. To suppose that the towns were sufficiently 
_ organized to be already exercising all the privileges con- 
tained in these orders is only an inference from the 
erroneous theory of completely organized towns migrating 
from Massachusetts. That they were already selling their 
lands, appointing their own committees for the manage- 
ment of local affairs and making assessments, as would any 
body of proprietors, I do not doubt, but that they had a 
regular system of taxation, of distraining for non-payment, 
of dispensing justice, of recording titles, bonds, sales and 
mortgages, or of managing probate business, is not war- 
ranted by any records whatever. Power ran in Connecti- 
cut, as in other states, from the commonwealth downward. 
The towns never failed to realize this fact. Had they 
_ possessed reserved rights, it is not unreasonable to think 
that they would have made use of this privilege during the 
years following. If they had already exercised all the 
powers contained in the October orders, we should expect 
to find them not only continuing their complete exercise, 
_ but at times going beyond them, and drawing on their 
inherent rights; or at least objecting to undoubted 
encroachments of the central authority, as did the States 
under the Articles of Confederation. There is not only 
no indication of such an attempt, but there is distinct 
evidence to the contrary. A careful study of the town and 
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colony records gives me confidence in saying that in not aa 
a single instance did the towns pass the bounds defined by 
the court orders. The allowance was liberal, and in some © ca il 
cases the towns did not wholly exhaust the powers granted cS 
them. They recognized their subordination to the general e 
court and expressly say so. Windsor, in 1659, speaking of 
certain local difficulties, recognized the court as “having 
left the care and ordering of things of this nature to 
the care of the townsmen of the several towns;” and 
Hartford, some years later, uses this phrase: “If the 
general court see cause to overrule in this case, we must 
submit.” The court not unfrequently overruled, and it did 
not hesitate to interfere directly, though from a sound 
policy it rarely did so. At first its tone toward both 
individuals and towns was rather recommendatory than 
authoritative, yet it “ordered” often enough to show that _— 
it felt quite sure of its right to do so. Of the many 
migrations from the Connecticut colony, not one was owing 
to the exercise of the powers which the general cout 
claimed for itself. The latter had entire charge of the i ® 
military and commercial affairs of the colony, and in the 
former of these, from the first, its tone was one of com- —S_| 
mand. In general, one may say that the colony kept a 
strict but not a jealous eye upon the local welfare of its - 
towns, while in these subordinate republics the subordina- ‘ 
tion was less irksome and the republicanism more active 
than was the case in its sister colony, Massachusetts. - 
I have little space left for a discussion of the last ques- | 
tion laid down for examination, and can do little more than : 
indicate the theory and practice of representation under : 
the constitution and the charter. Weare told that the a 
system of town representation, as seen at present in the 8 
lower branch of the Connecticut legislature, has been ex- oo) 
istent from the first, and that it was the pre-existent inde- 
pendence of the original towns which established the basis | 
of the present system. If what has been said against such - 
a pre-existent sovereignty be true, we may hope to find 
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_ support for the view of popular rather than municipal sov- 
ereignty somewhere expressed. 


Throughout the constitu- 
tion there is a clear attempt to extend the power of the 
freemen and curtail that of the magistracy. The theory 
even has been advanced that it was not at first intended to 
give the magistrates a seat in the general court.". However 
that may be, the predominance given to the deputies is 
patent, and it is pertinent to our subject to know whether 
these deputies represented at this time the towns as equal 
entities, or the body of freemen as a whole. For democ- 
racy, according to the theory of the Connecticut fathers, 
meant the privileges not of all the people, but of the free- 
men, by whom magistrates and deputies were elected, but 
the only qualifications were residence and an oath of alle- 
giance, although the latter was tinged with a Calvinistic 
fearfulness. Thus in theory, freemen and _ inhabitants 
were separated only byan oath; in practice, not half availed 
We can hardly say, however, 
that the magistrates were the representatives of the free- 
men ; the reservation of this peculiar privilege was rather 
to prevent the setting up of a government of Assistants, 
with which they had been dissatisfied in Massachusetts, than 
How was it, then, with 
the deputies? In Section 8 we read: “It is ordered, 
sentenced and decreed that Windsor, Hartford and Weth- 
ersfield shall have power each town to send four of their 
freemen as their deputies to every general court, and what- 


ever towns shall be hereafter added to this jurisdiction 


shall send so many deputies as the court shall judge meet, 
a reasonable proportion to the number of freemen that are 
in the said towns being to be attended therein.”” Two con- 
clusions seem to me clear from this clause: First, that the 
court was to keep in its own hands the determining the 
number of deputies that each new town was to send, and 
that, therefore, such town was not necessarily to have an 
equal representation with every other town; and, second, 


1 Bronson, Early Government in Connecticut, pp. 318-19. 
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that the number so determined on by the court was to be 
regulated by the number of freemen in each town. Thus, — . 
the deputies, not forming a lower house till 1698, were con- 
sidered the representatives of the freemen of the colony 
and delegates of the towns where they dwelt. Thisisthe _ 
principle applied to-day in the House of Representatives bf 

and in the lower branches of the other State legislatures. _ 
Appended is a table of the actual representation from 1636 
to 1663. As a statistical table it is probably faulty ; the 
colonial secretaries were certainly careless at times, though 
the general accuracy of the figures can be relied on. 

It will be at once seen that no town, except the river 
towns, has ever sent more than two deputies ; each seems to 
have been allowed to send one or two at its pleasure.’ — = 
This practical working of the system found expression in en ae 
the charter, where is to be seen the first indication, since _ ba 
become the rule, of an equality of towns. The charter 
says: “ The assistants and freemen of the said company, 
or such of them (not exceeding two persons from every 
place, town or city), who shall be from time to time 
thereunto elected or deputed by the major part of the | 
freemen of the respective towns, cities or places for 
which they shall be so elected . . . . . shall have a 
general assembly.” Of the principle here laid down there 
can be no misinterpretation, for the use of the terms town 
and city shows that an inequality in size of the towns was 
anticipated. We must therefore look to the history of the _ 
colony after 1639, as well as before, to the policy and prac- 
tice of the commonwealth government rather than to any 
intention of its founders for the causes of such a limita- | 
tion. Among these causes may be named the original _ 
equality of the river towns, the scattered situation of the = 
later towns, the greater convenience in the size of the legis- 
lature, the liberal policy which caused the towns to be prac- 
tically more or less independent of the central authority, 
i iad a growing feeling that the workings of so pure 

1Conn. Col. Rec., I, p. 36. 
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a democratic government had not been successful.' These 
may explain why in the court which listened to the first 
4 reading of the charter there sat but two deputies each 
from the river towns, whereas in the court of the year 
before there sat four ; and why each town and city, without 
regard to population, was to have no more than two repre- 
sentatives. At all events, the cause of the present system 
is a composite one, not due wholly to the historical origins 
nor explicable on the simple basis of greater convenience. 
It has been my object in this paper to do no more than 
modify the theory which Professor Johnston has so ably 
developed, and to bring it into better accord with the facts. 
The fundamental idea—the migrating town—which has no 
' existence either in fact or law, has colored, and in part viti- 
ated, the first stages of the theory, and has led to the exag- — 
gerated statement of town organization and to the erroneous 
theory of reserved rights. To one who has sought to enter 
into the life of these people, to put himself into their place, 
looking at events as they looked at them, it is the very 
completeness of the likeness to the larger federal relation 
which creates suspicion. On @ priord grounds it is improb- 
able that so exact a parallel could be found in the begin- 
nings of colonial history ; that five-year-old settlements 
could have attained anything approximating the self-sus- 
taining power and independence which, after 150 years of © 
separate growth, influenced the colonies in their attempts 

at union, and which found expression in the form which 
such union took. But apart from that, there is a certain 

- amount of truth in the parallel. It is an open question 
how many of the planters besides Hooker, Haynes, Lud- 
low and a few others discussed the form of government 


A 1 Note as evidences of this, 1. The increasing powers given to the magistracy by 
lessening the number necessary to be present at general court; power of magistrates 
over damages given in jury verdict (Conn. Rec., I, 138) ; magistrates to give the oath 
of fidelity and make freemen (p. 139) ; three magistrates may compose a particular 

court (p. 150) ; in the absence of governor and deputy governor the magistrates may 
call a general court (p. 256) ; note also pp. 277, 283 and 293. 2. The imposition of a 
property qualification for freemanship in 1657, and 3. The limitation of the number of 
deputies, thus decreasing the number of popular representatives in the general court. 
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they were creating, or how clear a conception any one had 
of a federation. Yet, consciously or unconsciously, this 
government had the form of a federation of three commu- 
nities, whose integrity was preserved in the newly-formed 
constitution. The equality of representation had, however, 
no organic connection with this union of towns; it was an 
after-result, and shows, in part, at least, a mild reaction 
against the extraordinarily pure democracy first ordained. 
The question of town sovereignty previous to 1639 cannot 
be argued with complete satisfaction because of the lack 
of evidence, and merely inferential reasoning cannot be 
conclusive. To my mind, what evidence there is supports 
rather the argument against pre-existent sovereignty than 
the argument in its favor. Such a conclusion tends to 
heighten the prestige of Connecticut as the birthplace of 
American democracy. The idea of conscious town inde- 
pendence, of reserved rights, of towns as the sources of 
sovereignty, could not have been, in that formative period, 
other than an artificial production. I believe that the Con- 
necticut constitution was a growth, as much as the Federal 
Constitution, and that its roots run far back into the his- 
tory of England as well as Massachusetts Bay. Mr. Hooker 
had a clear conception of what a democratic government 
ought to be. He believed that the foundation of authority 
lay in the free consent of the people. Therefore it was 
Connecticut that first put into practice, under the guidance 
of his political genius, supported by the liberality of 
Haynes and the legal knowledge of Ludlow, this theory, 
which is the theory on which all government in the United 
States is constructed, that sovereignty is in the people. 
This fact Professor Johnston has fully recognized, but has, 
as it seems to me, unfortunately diverted our attention 
from that for which Connecticut is more justly celebrated 
by his peculiar conception of the position occupied by 
the towns. The experience of the colony with its towns 
had not been in any way comparable to the experience 
of the Federal Union with sovereign States. Therefore 
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the Connecticut founders acted on the broader principle 
at once, and town sovereignty, if such as a fact existed, was 
treated with scant courtesy in the formulating of the fun- 
damental law. As Connecticut was the first organized 
government to draft for itself an organic law, so it was 
the first to build that law upon the theory—which, to 
Americans, is the only true theory—that the sovereignty 
of a state is in the people of that state. 
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aon THE “ORIGINAL PACKAGE” CASE. 


A majority of the judges of the Supreme Court of 
_ the United States have recently decided, in Leisy vs, 
‘Hardin, the “ Original Package Decision,” Justices Gray, 
_ Harlan and Brewer dissenting, that a State cannot regulate 
nor prohibit the sale in its original package, however 
large or small, of liquor, or “other legitimate subjects of 
trade and commerce” brought in from another State. The 
decision is of grave importance as affecting State suppres- 
sion or regulation of the liquor traffic, but the doctrine 
upon which it is based is of even graver importance as 
affecting the relation of the United States and the States 
under the Constitution. That doctrine is that a State can- 
not by any exercise of its police power directly or indirectly 
affect the operation of any power delegated by the people 
to the United States. That doctrine seems to be neither 
well founded in principle nor adequately supported by the 
previous decisions of the Court. 

Every one will concede that, as the government of 
the United States has, in relation to the States and the citi- 
zens of the States, only those powers which are expressly 
or by necessary implication granted by the Constitution, 
the States may, in so far as they are not controlled by the 
expressed or implied restrictions contained in the Consti- 
tution, severally exercise all the powers of independent 
governments, including full powers of self-government, in 
all that affects only the interests of each State and its own 
citizens. 

This power of self-government in matters of local con- 
cern is called the police power, and it cannot under any 
conditions nor to any extent be exercised by the federal 
government ; for, as Story, J., has said, that power “has 
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never been conceded to the United States” (Prigg vs. ity x 


Penna., 16 Pet., 539). Upon this principle it has been 
decided that the Civil Rights legislation of Congress, 
declaring it to be a criminal offence and a ground of civil 
liability to deny to any person within the jurisdiction of 
the United States the full and equal enjoyment of inns, 
transportation facilities, etc., is unconstitutional (Civil 
Rights Cases, 109 U. S., 3); that a murder committed on 
board a vessel of the navy of the United States while at 
anchor in waters within the jurisdiction of a State is 
recognizable only in the courts of that State (U. S. vs. 
Beavans, 3 Wheat., 366); and that an Act of Congress pro- 
hibiting the sale of illuminating fluid inflammable below a 
specified temperature cannot justify a conviction of one 
who has sold such fluid within a State (U. S. vs. DeWitt, 
g Wall., 41). If, therefore, any police power is to operate 
to any extent whatever within the territory of a State, it 
can only be exercised under State authority. 

A careful survey of the broad field of federal decisions 
proves to demonstration that the rule deducible from the 
decided cases is that all powers granted by the Constitu- 
tion to the government of the United States, which may 
in their exercise affect the internal concerns of a State, 
must be understood to have been granted with the implied 
qualification that their exercise should be subject to the 
police power of the State. 

This principle applies to the operation of the federal 
government and its agencies within a State. Whilea State 
cannot tax the property (U. P. R. R. vs. McShane, 22 Wall., 
444), nor the operation of the agencies of the government of 
of the United States, (McCulloch vs. Maryland, 4 Wheat., 
419), yet, as Miller, J., said (National Bank vs. Common- 
wealth, 9 Wall., 362): “ the agencies of the federal govern- 
ment are only exempted from State legislation so far as that 
legislation may interfere with,or impair their efficiency in per- 
forming the functions by which they are designed to serve 
that government,” and he concedes that the police laws of a 
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State operate on such agencies. Again, the Constitution 
empowers Congress to grant patents for inventions and 
discoveries, yet the patent does not exempt the patented 
article from the operation of the police power of the States 
(Patterson vs. Kentucky, 97 U. S., 501). Again, a license 
granted by the United States to a liquor dealer on pay- 
ment of a license fee under its Internal Revenue laws does ¢ 
not exempt the dealer, or his business, or his goods from 
State regulation (McGuire vs. Commonwealth, 3 Wall, 
387 ; Pervear vs. The Commonwealth, §7d.,475). Again, the 
Constitution of the United States forbids a State to impair 
the obligation of contracts, yet every contract is, from the 
moment it is made, subject to the operation of the police 4 
power of the States, notwithstanding the federal guaranty 
of its inviolability. Thus, a State may by legislation sub- 
sequently to their incorporation regulate the rates charged 
by its railways (C. B. & Q. R. R. us. lowa, 94 U. S., 155); a 
State may forbid the continued prosecution of their respec- 
tive trades by corporations chartered to manufacture and 
sell liquor (Beer Co., vs. Massachusetts, 97 U. S., 25), or to 
conduct lotteries, (Stone vs. Mississippi, 100 #d., 814), or to 
render offal into fertilizers (Fertilizing Co. vs. Hyde Park, 
97 U. S., 659); and a State may, in derogation of a prior 
grant of an exclusive privilege for the business of slaugh- 
tering cattle, authorize others to conduct the same busi- 
ness (Butchers’ Union vs. Crescent City, 111 U. S., 746). 
Again, the XIV Amendment created a citizenship of the 
United States as distinguished from a citizenship of a 
State, and in order to throw around that federal citizen- 
ship the protection of federal law, forbade any State 
to “deprive any person of life, liberty or property with- 
out due process of law,” or to “deny to any person 
within its jurisdiction the equal protection of the laws,” 
and yet those newly-created rights of citizenship are sub- 
ject to the police laws of the States. (Slaughter House 
Cases, 16 Wall., 36). Therefore, a State may subsequently 
to the manufacture of a quantity of oleomargarine, pro- 
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hibit its sale (Powell vs. Penna., 127 U. S., 678), or even 
after the construction of a building exclusively adapted to es 
the manufacture of beer forbid its use for that ge 
and thereby destroy its value (Kansas vs. Ziebold, 123 U.S., 
623). Again, the Constitution confers upon the United 
States large powers of taxation, and yet those powers are 
not permitted to operate upon the property or agencies of 
a State (The Collector vs. Day, 11 Wall., 113). 

The same principles have been in the main applied to 
the determination of the meaning and extent of the pow- 
ers granted to the United States “to regulate commerce _ 
with foreign nations and among the several States.”” While — 
the court has interpreted the term commerce to mean | 
commercial intercourse in all its branches, including the _ 
exportation, transportation and importation of persons and 
merchandise by land or water, and while the court hascon- 
strued the phrase “regulation of commerce” to include — > 
the prescription of rules for the conduct of commerce and © 
also the obstruction of commerce by taxation of its sub- 
jects or instrumentalities, and while the court has consist- 
ently held the power to be essentially federal, and, as 
such, exclusive of State interference or control, the court | 
has, nevertheless, until lately, steadily adhered to the doc- 
trine that the exercise by the States of their police power __ a 
over subjects or instrumentalities of interstate commerce 
is not to be deemed an usurpation of the federal power _ 
over such commerce. 

In considering the cases, it must be borne in mind that 
the Constitution, in addition to granting to Congress the © 
power “to regulate commerce with foreign nations and 
among the several States,” declares “that no State shall, 
without the consent of Congress, lay any imposts or duties _ 
on imports or exports, except what may be absolutely nec- 
essary for executing its inspection laws,” etc., and the 
Supreme Court has decided that the express prohibition 
last quoted has reference, not to articles imported from one 
State to another, but only to articles imported from a for- 
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eign country into the United States (Woodruff vs. Parham, 

8 Wall, 123; Brown vs. Houston, 114 U. S., 622), and, 

_ therefore, that while a State cannot tax imports or exports, 

: 7 it can tax articles brought in from another State, in their 
_ original and unbroken packages, for such articles, when 
delivered within the territory of the State and offered for 
gale, merge in the mass of property within the State. In 


the light of this constitutional distinction between foreign 
and interstate commerce, and in view of the cases just 
cited, the much relied on dictum of Chief Justice Mar- 
shall in Brown vs. Maryland, 12 Wheat., 447, that “Con- 
gress has a right not only to authorize importation, but 
also to authorize the importer to sell,” has no relevancy to 
State taxation or control of articles of interstate com- 
merce. 

The Constitution declares that “no tax or duty shall be 
laid on articles exported from any State.” If this prohibi- 
tion applies to foreign and not to interstate commerce, 
and if Congress may tax exports from one State to another, 
nevertheless, the fact remains that Congress does not tax 
exports from one State to another, and the United States 
has not, if there be no federal taxation of interstate imports, 
that interest which it has in the case of foreign imports, 
that the right to import should include the right to sell. 
Of course, the only possible right which any foreigner, or 
any citizen of one State, can have as to the taxation or 
control of merchandise imported by him into another State 
is that there should be no discrimination against him. 

In the light of these principles, rights of State taxation, 
more or less directly affecting interstate commerce, have 
been judicially recognized. Thus, it has been held that a 
State may tax vessels as the personal property of owners 
resident within its jurisdiction (T. Co. v. Wheeling, 99 
U. S., 273); that a State may tax timber cut within its ter- 
ritory, owned by a non-resident, and intended for transpor- 
tation to another State, but not actually started on its 
journey (Coe v. Errol, 116 U. S., 517); that a State may 
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tax coal, owned by a non-resident, imported from another _ 
State and afloat in a harbor of the taxing State in the ves- 
sel in which it has been imported (Brown vs. Houston, 
114 U. S., 622); that a State may tax auction sales, includ- 
ing, without discrimination, sales of merchandise in original : 


packages brought from another State (Woodruff vs. Par- — 
ham, 8 Wall., 123); that a State may, without discrimination, _ 
tax sales of articles grown or manufactured in another 


State (Machine Co. vs. Gage, 100 U. S., 676); that a State . 
may make the payment of a license fee a condition prece- — 


dent to the transaction within the State of the business of os 


making contracts for interstate transportation of freight; _ 
(Osborne vs. Mobile, 16 Wall., 479); and that a State may — 


tax the capital stock of corporations created by it, and _ 


authorized to transport passengers or freight to and from 
the State (The Delaware R. R. Tax Case, 18 Wall, 206). 
But the “ Original Package” decision deals not with the — 
power of State taxation, but with the exercisé by a State _ 
of its police power, and there is an essential distinction 
between the nature and operation of these powers under 
the Constitution. On the one hand the police power, as 
has been shown, can be exercised only by the States. On 
the other hand, the taxing power may be exercised as to _ 
the same subject matter by both the United States and the | 
States, and the federal supremacy requires that where fed- 
eral and State taxation clash the latter must give way to 


the former. This is the doctrine upon which the judgment 


in Brown vs. Maryland is based, and that judgment 
expressly concedes that the police power “remains, and 
- ought to remain, with the States” (12 Wheat., 443), for the . 
 gbvious reason that if a State does not exercise the police 
power it must under the Constitution remain unexercised. 
Upon this principle it has been held that a State may 


seize and forfeit a coasting vessel owned by a citizen of 
another State and licensed under the navigation laws of — 


the United States, for violation of the laws of the State 
regulating the taking of oysters (McCready vs. Virginia, 
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94 U. S., 391); that a State may create a right of action for 
-atort causing death on navigable waters (Sherlock vs. All- 
ing, 93, U.S., 99); that a State may create liens for sup- 
- plies furnished to vessels in their home ports, or for mate- 
rials furnished to ships in process of construction 
an (Edwards vs. Elliott, 21 Wall., 532); that a State may 
artificially improve its harbors and navigable waters, until 
. Gu Congress adopts a system for their improvement (Mobile 
> vs. Kimball, 102 U. S., 691); that a State may obstruct, 
_ partially by bridges or completely by dams, any navigable 
waters within its territory, until Congress requires the abate- 
ment of such obstructions (Willson vs. B. C. M.Co., 2 Pet., 
245); that a State may build wharves on navigable waters 
and collect reasonable and non-discriminating dues for the 
use thereof (Packet Co. vs. Keokuk, 95 U. S., 80); that a 
State may, without discrimination between vessels of dif- 
ferent States, regulate and control pilotage, so long as and 
to the extent that Congress does not legislate with regard 
to it (Cooley vs. The Board of Wardens, 12 How., 289); 
that a State may prohibit the entry of infected persons or 
goods into its territory, and provide for a quarantine exam- 
ination of all imported persons or goods in order to deter- 
_ mine whether or not they be infected, and to defray the 


_ mage (Morgan vs. Louisiana, 118 U. 5S., 455); that a State 

may make port regulations prescribing where a vessel may 
_ lie in a harbor of the State, how long she may remain there, 
_ what lights she must show at night, etc. (The James Gray 
ws. The John Frazer, 21 How., 184); that a State may 
ee require, under a penalty, the master of every passenger- 
carrying vessel, on arriving at any port within the State, 
to report to the State authorities the name, place of birth, 
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senger (N. Y. vs. Miln., 11 Pet., 102); that a State may pro- 
4 hibit or restrain the sale of liquor imported from a foreign _ 
country or another State, or manufactured within the 
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State and intended for exportation to another State (The © 
License Cases, 5 How., 504); that a State may build and own a ef 
railways and charge tolls for their use (B.& O. R. R. vs. | 
Maryland, 21 Wall., 456); that a State may regulate inter-— 
state transportation by railways for the protection of the | 
safety, health, and comfort of its citizens, as by forbidding > y 
the driving of an engine by an unlicensed engineer (Smith — 
vs. Alabama, 124 U. S., 465), or by requiring the mainte- , 
nance of fences and cattle guards (N. P. Ry. vs. Humes, 7 7; 
115 U. S., 512), or by prohibiting the use of steam power ca 
within the limits of a municipality (R. R. vs. Richmond, 
96 U. S., §21); that a State may forbid a railway to charge 
in excess of its posted rate for transportation of freight | am 
from a point without to a point within the State (Ry. Co. 
vs. Fuller, 17 Wall., 560); that a State may regulate - 
rates charged by a private warehouse upon grain in course | 
of interstate transportation (Munn vs. Illinois, 94 U. S., 
113), or the rates charged by a railway for canuaieiien * 
within the State of freight in a course of interstate trans-_ 
portation (C., B., & QO. R. R. vs. Iowa, 94 U.S., 155); sed. of; 
cf. W. St. L. and P. Ry. vs. Illinois, 118 id. 557. 

There are, however, two cases prior in time to” “the 


with the authorities just cited, and which may be apes sf bs 
as leading the way to that decision. In Robbins vs. Shelby — 


statute of Tennessee requiring without discrimination all 
drummers, etc., under a penalty to pay a license fee before 
making sales, would not justify a conviction of a drummer _ 
acting on behalf of a citizen of another State. In this case 
Waite, C. J., and Field and Gray, J. J., dissented on the 
ground that “if citizens of other States cannot be taxed in © i, 
the same way for the same business, there will be discrimi. ; 
nation against the inhabitants of Tennessee and in favor 
of those of other States.” In Bowman vs. C. & N.W. Ry. | 
(125 U. S., 465), it was held that a State cannot. forbid 
common carrier to bring liquors into the State from another — 
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State when the laws of the State forbid the sale of such 
liquors by unlicensed persons, and that such legislation does 
not relieve a common carrier from liability in damages for 
his refusal to carry liquor toan unlicensed consignee within 
the State. Waite, C. J., and Harlan and Gray, J. J., dis- 
sented from this judgment. 
The Chief Justice concedes in the judgment of the court 

in the “ Original Package Decision,” that articles in sucha 
condition as tend to spread disease are “not legitimate 
subjects of trade and commerce, and the self-protecting 
power of each State, therefore, may be rightfully exerted 
against their introduction ;’’ but the judgment decides that 
liquors are “legitimate subjects of trade and commerce, 
and, as such, importable and vendible in their original 
packages.” The reply to this can best be made in the 
words of Harlan, J. (Bowman vs. C. & N. W. Ry., 125 U.S, 
515), who has said: “It is admitted that a State may pre- 
vent the introduction within her limits of rags or other 
goods infected with disease, or of cattle or meat, or other 
provisions which, from their condition, are unfit for human 
use or consumption, because, it is said, such articles are | 
not merchantable or legitimate subjects of trade and com- | 
merce. But suppose the people of a State believe, upon 
reasonable grounds, that the general use of intoxicating 

_ liquors is dangerous to the public peace, the public health, 
and the public morals, what authority has Congress or the — 
judiciary to review their judgment upon that subject, and 
compel them to submit to a condition of things which they — 
regard as destructive of their happiness and the peace and — 

_ good order of society? If, consistently with the Constitu- _ 
tion of the United States, a State can protect her sound 
cattle by prohibiting altogether the introduction within her 
limits of diseased cattle, she ought not to be deemed dis- © 
loyal to that Constitution when she seeks by similar legis: _ 
lation to protect her people and their homes against the | 
introduction of articles which are, in good faith and not — 
unreasonably, regarded by her citizens as ‘laden with in- 
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fection’ more dangerous to the public than diseased cattle — 
or than rags containing the germs of disease.” 

If it be said that as incidental to the regulation of inter- ' 
state commerce there is vested in Congress a final power _ 
of legislating with regard to subjects of interstate com- _ 
merce, and that, when Congress has legislated all conflict- _ 
ing State regulations must yield, it can also be said that 
even if that be so, Congress has not as yet legislated with © 
regard to the interstate traffic in liquors. . 

So long as this last judgment of the court stands unre- 
versed it will be possible for anyone to bring into a State 4 
any uninfected article or substance, however inherently __ 
dangerous, physically or morally, be its nature or use, and — =F : 
freely sell it, in defiance of State prohibition or regulation. _ 
High explosives, instruments of vice, and violent poisons © 
will henceforth, if in -original packages, receive the like 
constitutional protection with wine and beer. _ 

Whenever, either in England or the United States,a _ 
judgment of any tribunal, however eminent, has been gen- — 


ent decisions as to lose all value as a precedent. 
possible that the “Original Package” decision may meet _ 
that fate, but if it does not, nothing short of a constitu- 
tional amendment can change the law therein laid down. alt 
For the decision, being based upon the affirmation of a — 
constitutional exemption of articles of interstate com- 
merce from the exercise of the State’s police power, no — 
act of Congress can confer upon the States any power in 

the premises, for, as Taney, C. J., said (The License Cases, © “oie 
5 How., 580): “It will hardly be contended that an act of Ral 
Congress can alter the Constitution, and confer upon a 
State a power which the Constitution declares it shall not 
possess. And if the grant of power to the United States _ 

to make regulations of commerce is a prohibition to the an 
States to make any regulation upon the subject, Congress _ oe 
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judgment, that judgment has, sooner or later, been either 
solemnly overruled, or so shaken by subsequent inconsist- | m1 
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could no more restore to the States the power of which 
they were thus deprived, than it could authorize them to 
coin money or make paper money a tender in the payment 
of debts, or to do any other act forbidden to them by the 


C. STuART PATTERSON. 
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THE ORIGINAL AND DERIVED FEATURES OF 


Not many months ago the hundredth anniversary of 
the inauguration of our present constitutional form of 
government was celebrated in the city of New York. To 
realize fully the significance of this event, one should con- 
sider not only how many years must still elapse before it 
will be permitted to any one of the states of Europe to 


solemnize the corresponding event in its national history, , 


but also that this government, established in 1789, has 
outlived a century of change in social life and political 
institutions without precedent in the history of the world. 

The question lies near, how was it possible for a body 
of men, living in a rude, undeveloped land beyond the sea, 
two years before that first great scene at Versailles in a 
new act of the world’s drama, to draw up a scheme of 
government fitted almost without modification for a nation 
which now stands among the foremost of the earth? 
Fully to answer this inquiry would be to write the social 
and constitutional history of the United States, not only 
since, but previous to 1789. For the success of a form of 
government is not determined by its approach to any 
abstract ideal, but by its adaptation to a specific nation and 
time. No simple contemplation of the ideas which find 
expression in a written constitution will enable one to 
prophesy its success or failure. “Une maison ne doit pas 
étre construite pour l’architecte, ni pour elle méme mais 
pour le propriétaire qui va s’y logir.” It is this truth, so 
amply demonstrated by history, which renders constitu- 
tion-making so difficult. “Un peuple consulté peut a la 
rigeur dire la forme de gouvernement qui lui ies mais non 


4 


ay 
aa 
} 
14 
4 N <j 
4 
i 
4 a 
= 
| 


204 ANNALS OF THE AMERICAN ACADEMY. 


celle dont il a besoin; il ne le saura qu’a l’usage, il lui faut 
du temps pour verifier si sa maison politique est commode, 
solide, capable de résister aux intempéries, appropriée a ses 
moeurs, a ses occupations, a son caractére, 4 ses singula- 
rités, 4 ses brusqueries.”* After even the most cursory 
review of the experience of Europe since 1789, the ques- 
tion must again present itself, how was it possible for the 
framers of the United States Constitution to produce any- 
thing which even under the most favorable circumstances 

_ could serve its end for so longa period? Did they, left 
without guide or precedent, by a simple effort of the intel- 
lect, draw up a form of government hitherto unknown, P 
adapted to a future state of society then unforeseen? Or/ 
did they rely on the experience of others, and find in the 
history of government, from the formation of the Amphic- 

_tyonic League to that of the Dutch Republic, materials for 

_ the new structure, rudely shaped blocks destined but too 

_ surely, like the Egyptian obelisk in Central Park, to disin- 

_ tegrate in their unnatural surroundings ? 

This inquiry has, strangely enough, received little or 
no attention from American authors, while such English 
writers as have touched on the subject appear to have done 
so with an insufficient knowledge of the real conditions of 
the problem. The Americans have, in general, accepted 
without much question the first theory ; the English repre- 
sentative writers, the second and less exalted view. Each 
of these views lacks, however, a solid basis of thorough 

_ investigation, and in their extreme forms both are a priori 
alike improbable, as a consideration of the circumstances 
in which the Federal Convention of 1787 was placed, of 
the character of its task and the manner in which it did its 
work, will clearly show. 

The government under the Articles of Confederation 
had proved so weak that by 1787 the American people 

were left as “thirteen distinct communities under no 
effective superintending control.”* The condition of the 


' Taine, Ancien Regime,” II. 
2 Randolph’s Letter, Elliot, I, 484. 
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e country was one in which no indication of “national 
- disorder, poverty or insignificance’! was wanting. To 
substitute for the decayed fabric of the Confederation a 
central power sufficient to cope with the existing evils was 
thus the task of the Convention. But hardly had the dele- 
gates assembled before the extreme difficulty of this under- 
taking became apparent. Bitter dissensions arose, which 
threatened again and again to break up the assembly. 
There were the representatives of large states and small 
states, each class with a set of political theories cor- 
responding to their different positions. There was a 
__ cross division due to the slaveholding interests of the 
4 South. To these were added the inevitable opposition 
of ideas and idiosyncrasies incident to the deliberations 
of a company of more or less learned and able men. 
To those blinded by a narrow particularism, even the 
most innocent and salutary provisions, such as the 
definition of treason and the prohibition of ex post facto 
laws,? appeared engines of tyranny. That, under the 
circumstances, the Convention “ must have been compelled 
to sacrifice theoretical propriety to the force of extraneous 
consideration”® is too obvious to need further demonstra- 
tion. I may be excused for quoting once more a passage 
from Hume, in which, as if foreseeing the constitution- 
making epoch which was soon to begin, he asserts with 
remarkable force the impossibility of establishing a govern- 
ment on abstract principles. “To balance a large state or 
society, whether monarchical or republican, on general 
laws, is a work of so great difficulty that no human genius, 
however comprehensive, is able, by mere dint of reason 
and reflection, to effect it. The judgments of many must 
unite in this work: Experience must guide their labor. 
Time must bring it to perfection. And the feeling of incon- 
veniencies must correct the mistakes which they inevitably 
fall into in their first trials and experiments.’ Ta 


1 Hamilton, Federalist, No. 15. ‘ a 
” a _ *Martin’s Letter, Elliot, I, 382, and Mason, I, 496. J ot 


&Madison, Fed., No. 37. 
_ ** Rise of the Arts and Sciences,” Essays 1, 122 (1772). 
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Sir Henry Maine, comparing our Constitution with Euro. 
pean governments, and especially with that of England 
under George III, finds some striking analogies, and, neg- — 
lecting to take into consideration the constitutional devel- 
opment on this side of the Atlantic previous to 1787, and 
forgetting apparently that “no amount of analogy between 
_ two systems can by itself prove the actual derivation of the 
one from the other,” ' concludes that these analogies indicate 
imitation. Had he attended to the spirit of the time, or fol- 
lowed the process of formation of the Constitution, which 
{ find no reason to infer that he has done,” he must have 
modified his view. Imitation is due either to a strong par- 
tiality for the past, or to indolence, neither of which was 
characteristic of the members of the Convention. They 
were earnest, intelligent men, fully conscious of the pecu- 
liarity of their position* and the importance of their task. 
Some among them even anticipated with prophetic insight 
the influence of their success or failure on the future of the 
governments of Europe. To the past, except of their own 
country, they were, as the very fact of their having crossed 
the ocean implies, not bound by any strong ties. The 
stirring times through which the country had lately passed 
could not fail to impress the men of the period with the 
importance of their own land. The bitterness of the late 
conflict was still too strongly felt to permit them to look 
with much love on the English form of rule. Although 
one of the members of the Convention complains that they — 
were “eternally troubled with arguments and precedents 


1“ A strong current of similar events will produce coincidences in the history of — 
nations whose whole institutions are distinct; much more will like circumstances | 


_ force similarly constituted nations into like expedients; nay, great legislators will 
think together even if the events that suggest the thought be of the most dissimilar 
character. No amount of analogy between two systems can by itself prove the actual 
derivation of the one from the other.”’ Stubbs, Const. Hist., 4th Ed., Vol. I, p. 226. 
2 One proof beside the negative evidence of absence of reference to so important 
an authority as Elliot’s Debates and a reliance on the Federalist alone, is to be found 
in the fact that Maine thinks it ‘‘ very remarkable that the mode of choosing the 
senate finally adopted did not commend itself to some of the stronger minds employed 
on the construction of the Federal Constitution.” (Pop. Govt., p. 227.) All aston- 
ishment would have been quickly dispelled by ‘‘ The Madison Papers.” . 
S Elliot, Il, 200. Also Elliot, I1, 422; II, 19; II, 176; IV, 331. 
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from the British Government,”? the very fact that the op- 
ponents of the proposed Constitution hoped, by pointing 
out analogies to the English system, to prejudice the peo- 

against it and cause its rejection, is of itself a proof of 
‘ the attitude of opposition to British institutions. Of the = 
laws and customs of other lands, the majority of the Con- | a 

vention cannot be supposed to have made a careful study.’ 
But it was not a want of knowledge, so much as the convic- 
tion on the part of the leading men of the general inapplica- 
bility of European precedents which led to their rejection.* 


With the exception of the warning they furnished of the ¢ 


evils of a loose union, the previous and then existing con- 
federacies cannot be said to have exercised the least influ- 
ence on the formation of the American Constitution. 

Far more important than their knowledge of the history 
of other countries, was their home experience. It is in a 
consideration of this that the key to the problem of the Y 
original and derived features of the Constitution is to be 
found. The Americans already regarded themselves as a 
new nation, a separate people “differing from all others,” * 
and it was with a due regard for what was peculiar in their 
situation, their habits, opinions and resources, that the Fed- 
eral Constitution was to be formed. 

The constitutional development of the American colonies : 
began very early. The colonial system hampered them but 
slightly, and that chiefly in regard to trade. “Assemblies = 
were not instituted, but grew up of themselves, because eo ay 
was the nature of Englishmen to assemble,”* as Hutchine 


1Luther Martin, El., 1, 367. 
?For the Jersonnel of the Convention see Brancroft, Hist. of the Const., II, 9. . 
Mr. Freeman’s statement that ‘it is clear that Hamilton and Madison knew hardly : 
anything more of Grecian history than what they picked up from the ‘ Observations’ 
; of the Abbé Mably ” (Hist. Fed. Govt., p. 319), is fully refuted by the number of 
oe fs authorities quoted by Madison in his careful outline of preceding Confederacies. 
Works, N. Y., 1889, 1, 293. 

S Elliot, IV, 319; II, 422. Madison, El., III], 129, but also Fed., No. 63. Mr. Randal 
observed “‘ quoting of ancient history was no more to the purpose than to tell how our 
forefathers dug clams at Plymouth.” EL., II, 69. 

*Charles Pinckney, El., IV, 320. 
5 Seeley, ‘‘ Expansion of England,” p. 67. 
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son expresses it “This year (1619) a House of Burgesses 
_ broke out in Virginia.” Long previous to the Revolution 
the jealousy of the mother country had been repeatedly 
aroused by the independent demeanor of the colonists. So 
completely were the colonies left to themselves that some 
of them were for most purposes independent states. Good 
use had been made of this freedom as the success with 
which the states provided constitutions for themselves on 
the recommendation of Congress (1775) clearly shows. 
Although there is a unity running through the diversities 
of these thirteen forms of government, each indicates orig- / 
inality and expresses, in a way, the particular views of 
the individual state. The unity consists in certain funda- 
mental concepts, the outcome of the constitutional develop- 
ment of the colonies and states. These generally accepted 
notions naturally imposed limitations on the Convention by © 
defining, broadly, what the plan submitted to the states 
must be, to receive the assent of the people. “ As the par- 
ticular state governments are relative to the manners and 
genius of the inhabitants of each state, so ought the gen- 
eral government to be an assemblage of the principles of 
all the governments; for, without this assemblage of the , 
principles, the general government will not sufficiently ap- 
ply to the genius of the people confederated.”* It was 
from this practical standpoint that the members of the 
Convention looked at the task before them. The dissimi- _ 
larity ? in these constitutions occasioned some diversity of 
opinion, but there was enough that was common to them 7 . 
all to furnish a basis of compromise and concession. The 
fact that the state organization was unitary did not pre- | 
clude its application to the Federal government, as will — 
appear later. an 
The constitutions of the states were in many respects/ 
the direct descendants of the colonial charters. In the 


1 Bowdoin. El., II, 126. The State constitutions constantly furnished basis 
ofargument. I], 365-6; III, 18, etc. Federalist, passim. 
2?Madison. ELl., III, 93. 
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case of Connecticut, a proclamation to the effect that the — 
people had ascended the throne of the deposed king, was 
was all that was deemed necessary to change a charter _ 
into a constitution.'’ The several agreements in England — 
for better securing the rights and liberties of the subjects, 
were the models for the “ Bill of Rights,” as distinguished a a 
in some state constitutions from the “ Frame of Govem= 
ment.” The more farsighted saw this distinction to be © 
illusory, and justly observed that the constitution was ~ 
itself a “Bill of Rights.”* The conception of a written 
constitution, however, as a peculiarly solemn and perma- 
nent law, determining the organization of the government , 
and limiting the ordinary legislation, was not taken from — 
England, for a constitution in this sense has never existed _ 
there. Most of the states had already distinguished their — abe 
constitutions from ordinary laws, by prescribing certain an : 


restrictions in the case of Amendments. These were either — = 
to be framed by conventions, or must, in order to become Md 
law, receive a greater proportion of 4 votes in the legis- 
lative bodies than ordinary provisions.* 

But the members of the Convention had of necessity 
to overstep the bounds of the Past, and proceed intoa 
region of political science where the states, as unitary i 
governments, had had no callto go. Thenew government _ 
must consider not only individuals, but individuals — a 


1“ Be it enacted and declared by the Governor and Council, and House of Rep- — 
resentatives, in the General Court assembled, That the ancient Form of Civil Govern- 
ment contained in the Charters from Charles the Second, King of England, and 
adopted by the People of this State, shall be and remain the Civil Constitution of — 
this State, under the sole authority of the People thereof, independent of any King or 
Prince whatever’ (Poore’s Collection, 257). New Jersey continued to speak of the 
Constitution as the Charter. 

2 Hamilton, Fed., 89. Also El., III, 191 and IV, 148. 

® By the charter of Delaware (1701) the consent of the governor and six- sevenths 7 
of the Assembly was necessary ; by the constitution of Delaware, five-sevenths of the 
Assembly and seven members of the Legislature; by the charter of Pennsylvania, _ 7 
six-sevenths of the members and the Governor. In Georgia (1777), on petitions from a yy. 
a majority of the counties, the Assembly was to order a convention to be called for 
the purpose of amendment, specifying the alteration to be made, according to the 
petitions. In Maryland, amendments were to be passed by two legislatures. Penn- 
sylvania, Massachusetts and New Hampshire provided for calling a convention. 

New York, New Jersey and North Carolina seem to have neglected to provide for this 
contingency. 
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organized into states. In this respect they realized, con- 
cretely, for the first time, the conception of a Federation 
(or Bundesstaat), as distinguished from the loose union of 
the Confederation (a Staatenbund). This characteristic of 
the Constitution has exercised no slight influence on mod- 
ern federations, and is by far the most significant of its 
original features.’ Nor did this escape the members them- 
selves. “I know not,” said Lansing in the New York 
convention, “that history furnishes an example of a con- 
federated republic coercing the states composing it by the 
mild influence of laws operating on the individuals of those 
states.” * In this they departed most distinctly from the 
principles of the Articles of Confederation, “the great and 
radical vice” of which was the “ principle of /egts/ation for 
States and Governments in their corporate and collective 
capacities, and as contradistinguished from the tndividuals of 
whom they consist.’’* In many other ways, however, the 
previous Confederation furnished precedents for important 
clauses in the new Constitution, as will appear as we pro- 
ceed to a consideration of the organization of the govern- 
ment in detail.‘ 


1“ Wenn auch einzelne Untersuchungen iiber zusa gesetzte Staatswesen in 
Deutschland zur Reichszeit vorkommen, so hat doch die nordamerikanische Verfas- 
sung die erste Veranlassung zur scharfen Gegeniiberstellung der beiden Formen von 
Bundesverhiltnissen gegeben. . . . . Diese Ansichten [of the Federalist Nos. 
15 and 16) sind spater von Tocqueville la democratie en Amerique, livre 1, chap. 8, 
weiter ausgefiihrt worden und haben durch ihn auch auf die Entwickelung der deutschen 
Theorie einen maasgebenden Einfluss ausgeiibt.”.—Meyer, Deutsches Staatsrecht, 
p. 29. “Der Bundesstaat ist der neue Staatsgedanke, welcher zuerst durch die nord- 
amerikanische Verfassung von 1789, in die Welt getreten ist.’’—Schulze, Deutsches 
Staatsrecht, I, 46. “ But if their notions were conceptions derived from English 
law, the great statesmen of America gave to old ideas a perfectly new expansion, and 
for the first time in the history of the world formed a Constitution which should in 
strictness be the “ law of the land,” and in so doing created modern federalism. For 
the essential characteristics of federalism, the supremacy of the Constitution, the 
distribution of powers, the authority of the judiciary, reappear, though no doubt with 
modifications in every true federal state.’ Dicey, Law of the Constitution, p. 152. 

2 EL, II, 219; also El., I], 55; I], 214, and Fed., No. 15. 

® Hamilton, Federalist, No. 15. Also El., Il, 214. 

*“ Truth is, that the great principles of the Constitution proposed by the Con- 
vention, may be considered less, as absolutely new than as the expression of the 
principles which are found in the Articles of Confederation. The misfortune under _ 
the latter system has been that these principles are so feeble and confined as to justify 


all the charges of inefficiency which have been urged against it; and to require a — } 


degree of enlargement which gives the new system the aspect of an entire transforma- 
tion of the old.’ Madison, Fed., 40 and 45. 
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« All legislative powers, herein granted, shall be vested _ 
in a Congress of the United States, which shall consist of ae: 
a Senate and House of Representatives.” ? That the pre- 
cedent of the English Parliament exercised a determining 
influence on the form of the American Congress is a most 
natural inference. Although we may not say, with Mr. _ 
Freeman, that the United States Constitution may be proved 
to be distinctly English by the single circumstance that 
the legislative body consists of two houses, instead of one, Ey. 
or three, or more, it must be admitted that the bi-cameral _ 
system is by no means so inevitable as would at first sight — 
appear. There was nothing in the state of society in this oT 
country at the time of forming the Constitution to make 
the choice of just two houses a natural one. There was no 
existing division of the people on which to base such a 
system, neither nobles, nor clergy, nor burgesses separated 
from the common people by distinct traditions and widely 
divergent interests. The fact of the division of the Eng- — 
lish Parliament into two branches is, in a certain way, acci- 
dental; four would seem to have been a more natural ; 
number ; nobles, clergy, burgesses and knights of the shire. v ss 
In France, three distinct interests and classes were recog- ne 
nized ;*? in Sweden, four.* In spite of these considerations, 2. 
when the resolution “that the national legislature ought to ; 


a 


*U.S. Constitution, Art. I, Sec. 1. The department of legislation shall 
formed by two branches, a Senate, and House of Representatives.’’ Constitution of _ 
Massachusetts, 1780. . . . . the supreme legislative power, within this State, 
shall be vested in two separate and distinct bodies of men; the one to be called the © 
Assembly of the State of New York; the other to be called the Senate of the State of _ 
New York.” Constitution of New York, 1777. ‘“ That the legislature consist of two 
distinct branches, a senate, and a house of delegates. . . . ” Constitution of _ 
Maryland, 1776. “ That the legislative authority shall be vested in two distinct 
branches, both dependent on the people, fo wit, a Senate, and House of Commons.” 
Constitution of North Carolina, 1776. ‘ That the legislative authority be vested in a 
general assembly, to consist of two distinct bodies, a senate and house of representa- 
tives.” Constitution of South Carolina, 1778. “ The legislature shall be formed of _ 
two distinct branches.” Constitution of Virginia, 1776. 

* See De Lavergne, ‘“ Assemblées provinciales,”’ pp. 28 and 35 
* See Maine “* Popular Government,” p. 225. 
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consist of two branches” first came before the Convention, 

it was agreed to without debate or dissent, except that of 

Pennsylvania.’ As the necessity of a compromise between 

the large and small states had not yet become apparent, it 

cannot be supposed to have had any influence on the early 

decision in favor of a legislative body of two chambers, 

Was the choice of the Convention then attributable to their 

admiration of the English Parliament? Not solely, cer- 

tainly. There were, in 1787, no less than eleven practically — 
independent communities within 500 miles of Philadelphia, 

which had accepted the bi-cameral system of legislating. 

It had been known on this side of the Atlantic for more 

than a century, and was a simple and natural development 

of the colonial governments.* The negative influence of 

the existing government is also apparent, for the commit- 
tee which framed the Articles of Confederation, misled, as 

Mr. Bancroft observes, partly by rooted distrust for which 

the motive had ceased, and partly by erudition, which 

studied Hellenic councils and leagues, as well as later con- 

federacies, provided for a legislature with one house.* In 

this respect, as well as in almost every feature of the adopted 

plan, the Convention departed from the models furnished 
by preceding confederacies.* 


1 This state, confident, no doubt, in the result, and “ probably from complaisance — 
to Dr. Franklin, who was understood to be partial to a single house of legislation, 
cast its vote in the negative.” Elliott, V, 135. Later in the Convention, during the 
discussion of the more conservative scheme of reform known as the “* New Jersey 
Plan,” there were some who advocated the adherence to the system of the Confedera- 
tion with a congress of a single chamber. The Convention refused to consider this 
plan by a vote of 6to 4 (Maryland divided). El, V,220. Adams was a confessed 
opponent of two houses. El., 1, 359 and f 

2 See Frothingham, “ Rise of the Republic,” p. 19, note, for an excellent summary 
of this process. The separation into two houses took place in Massachusetts, 1644; 
in Connecticut, 1698, but as early as 1639 it was ordered that the deputies “shall have ’ 
power and liberty to appoynt a tyme and a place of meeting together before any Gen- 
erall Courte to advise and consult of all such things as may concerne the good of the 
publike” (Poore’s Collection, p. 251). In New Jersey, 1738, the council was made a 
separate branch; the Governor withdrew, and was no longer presiding officer. In 
New Hampshire the separation took place in 1692. In Virginia in 1680, ‘* Lord Cole 
pepper, taking advantage of some dispute among them, procured the Council to sit 
apart from the Assembly, so they became two distinct houses” (Beverly, History of 
Virginia, quoted by Frothingham.) 

* Bancroft, History of the Constitution, I, 11. 

* Elliot, V, 218-219. 
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In view of the democratic theories which largely pre- 
vailed in the states, it is not surprising that a proportional 
representation was established for the lower house. This 
is also a distinct departure from the constitutions of pre- 
vious confederacies,’ with the doubtful exception of the 
Lykian League. In its case there was, however, no repre- 
sentation, properly so called. The votes of the several 
cities were effectual in proportion roughly to their pecuni- 
ary contributions *—a mode of appointment which, although 
prevailing in some of the states, was, for good reasons, 
rejected by the Convention. This, then, is an original 
feature of our system viewed as a federal government. 
But in this respect our Constitution is national, and resem- 
bles that of England in theory,* while it is practically a 
copy of the state governments, in which the counties were 
represented in proportion to their inhabitants. The con- 
stitution of New York is a particularly striking precedent, 
in that it provided for the readjustment of the representa- 
tion after a periodic census. 

The qualifications of the electors of the representatives 
are to be those of the most numerous branch of the state 
legislature. This clause owes its place in the Constitu- 
tion to the fact that the members could not agtee on what 
limitations to the suffrage would be expedient. It was 
difficult to form any uniform rule of qualifications for all 
the states, and unnecessary innovations were in this way 
avoided.* This is in close analogy with the English sys- 
tem, where the right of election in boroughs was various, 
depending on the several charters, customs and constitu- 
tions of the respective places.° 

x The term of the Representatives is much shorter than 


1 I, 77. 

? Letters and other Writings of James Madison. N. Y., 1884, 1, 293. Also, Free- 
man, Hist. of Fed. Gov’t., 1, 208 ef seq. 

® See Blackstone’s Commentaries, 1, 170 and 1, 171; also, 1, 174, and Locke on Gov- 
ernment, C. 13. 

* See El., V, 385 ef seq. 

® Blackstone’s Comm.,1, 174. Bythe statute 3 Geo. III, C. 15, Parliament altered 
the law in this respect, as did the people of the United States by the X V Amendment. 
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the maximum length of an English Parliament. In all the 
states but South Carolina the members of the lower branch 
were, in 1787, chosen annually. The delegates wished to 
avoid, on the one hand, too great frequency of elections, 
which “rendered the people indifferent to them, and made 
the best men unwilling to engage in so precarious a 
service.”* On the other hand, too long a term might 
make the popular branch independent of their constituents. 
Many favored annual elections, while some of the best men 
desired three years, or even more. Two years was agreed 
upon as a compromise. 

The qualification of residence, extending to the state 
only, which is demanded in both the case of the Senators 
and Representatives, was, no doubt, to insure, in those 
chosen, a permanent interest in and attachment to the 
state which they represented, as well as a familiarity with 
its needs. A residence qualification was common enough 
in the states, but in England it had, shortly before, been 
abolished by statute.’ 

“The Senate of the United States shall be composed of 
two Senators from each state chosen by the legislature 
thereof for six years, and each Senator shall have one 
vote.”"* The history of this clause, on which we need not 
enter here, is co-terminal with the period of the Conven- 
tion. On May 30th, the day on which the consideration 
of a form of government began, the delegates from Dela- 
ware threatened secession from the Convention in case any 
change in the rule of equal suffrage, established by the 
Articles of Confederation, should be fixed on.’ September 
16th the Constitution was finally completed. The last 
touch was to add the proviso “that no state, without its 

1“ Prior to the Revolution, the representatives in the several colonies were elected 
for different periods—for three years, for seven years, etc.”’—Hamilton. EL., II. 305. 

3 a " sgl . in strictness, all members ought to have been inhabitants of the 
places from which they are chosen; but this, having been long disregarded, was at 


length entirely repealed by statute 14, Geo. III, C. 58.—Blackstone’s Comm.., 1, 175. 
*U.S.Cons., Art. I, Sec. 3. 


5 El. V, 134. 
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ORIGIN OF THE CONSTITUTION. 
consent, shall be deprived of its equal suffrage in the a 
Senate.”? 

On examining the organization of the Senate in its final _ 
form, it is observable that it is (1) a comparatively a 
body ; (II) the members are chosen by the legislatures of _ 
the several states; (III) each state has, in respect to votes, 
the same weight, and (IV) the term of the Senators is 
comparatively long, and their seats are vacated in rotation. 

I. The size of our upper house was, beyond a doubt, | 
carefully and advisedly limited by the Convention. Ran- sy 
dolph expressed himself anxious to have the second branch — 
much less numerous than the first, “so small as to be | 
exempt from the passionate proceedings to which numer- a 
ous assemblies are liable.” He observed that “the general 
object was to provide a cure for the evils under which the - : 
United States labored ; that in tracing these evils to their Mf ° 
origin, every man had found it in the turbulence and =. 
of democracy ; that some check, therefore, was to be sought _ 
for against this tendency of our government, and that a — 
good Senate seemed most likely to answer the purpose.” * 
Madison said : “The use of the Senate is to consist inits 
proceeding with more coolness, with more system, and with 
more wisdom than the popular branch. . . . . Whenthe _ 
weight of a set of men depends merely on their personal 
characters, the greater the number, the greater the weight, a 
When it depends on the degree of political authority — 
lodged in them. the smaller the number, the greater the | pl 
weight.” * Dickinson, however, having the House of Lords* 
in mind as a model, declared that the greatness of the 
number was no objection to him.’ This seems not to have 
been the general sentiment. Whether the small second © 


nf 


' This motion, being dictated by the circulating murmurs of the small states, was 
agreed to without debate. El., V, 552. 

EL, V, 138. 

El., V, 167. 


* The House of Lords, on the accession of George III, had 224 members. Com 
stitutional Year Book. 
* El, V, 163 and 166. 
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_ chambers of Rhode Island, Delaware, Maryland and New 
. Jersey’ had any influence on the formation of the Senate 
is only hypothetical.* Certainly the experience through 

which Rhode Island was passing at the time of the Con- 

vention was not of a character to invite imitation of its 
‘Institutions. 

II. In considering the mode of electing the Senators, 
the question naturally presents itself were they regarded 
as representatives of the state governments, or as repre- 
sentatives of the people of the states, chosen by an elec- 
tion of the second degree? The absence of a means of 

enforcing observance of the instructions of the legislatures 
by recall, as in the Articles of Confederation, and the fact 
that the Senators are not prevented from cancelling the 
state’s influence by opposing votes, are strong arguments 
_ for the second hypothesis.* The members of the Conven- 
tion seem not to have allowed the question to trouble them. 
As Lansing said: “This distinction is properly noticed 
_ when it is convenient and useful to the gentlemen’s argu- 
_ ment; but when it stands in their way it is easily passed 
‘ by and disregarded.”* Most of them, like Dickinson, con- 
_ gidered “this combination of the state governments with 

_ the national government as politic as it was unavoidable,” 

as the justifications of the arrangement clearly show. 

Sherman hoped that the “particular states would thus 

become interested in supporting the national government, 

and that adue harmony between the two governments 
would be maintained.”* “Whatever power,” said Mason, 
“may be necessary for the national government, a certain 
portion must necessarily be left with the states. It is 
impossible for one power to pervade the extreme parts of 
' Governor or deputy governor and ten assistants formed the second house in 
Khode Island; that of New Jersey consisted of twenty-one; the legislative council of 
Delaware of nine; Maryland had fifteen senators. 
* Pederalist, No. 
*Cooley, Prin. of Cons. Law, pp. 41-42; Livingston, El., II, 291; von Holst, 
Staaterecht, S. 23. 


* El. 1, 294, also gat. 
* Elliot, V, 14. 
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the United States so as to carry equal justice to them. 
The state legislatures also ought to have some means of 
defending themselves against encroachments of the na- 
tional government. In every other department we have 
studiously endeavored to provide for its self-defense. 
Shall we leave the states alone unprovided with the means 
for this purpose? And what better means can we provide 
than the giving them some share in, or rather to make them 
a consistent part of the national establishment?! Dick- 
inson advocated an election by the state legislatures for 
tworeasons: “First, because the sense of the states would 
be better collected through their government than imme- 
diately from the people at large; secondly, because he 
wished the Senate to consist of the most distinguished 
characters .. . . and he thought such characters 
more likely to be selected by the state legislatures than 
in any other mode.””? 

III. The equality of the members of the Union in the 
Senate is, as we have seen, in imitation, as far as it goes, 
of preceding confederacies, and need not be further dwelt 
upon. 

IV. The constitution of Maryland furnished avowedly* 
the suggestion, among others, of a long term for the mem- 
bers of the Senate, as a means by which the stability of 
that body might be increased. The term in that state was 
five years. The principle of rotation as it appears in our 
Senate, by which a kind of continuity and steadiness look- 
ing towards the advantages of an hereditary chamber is 
affected, was no new thing. It is found in the state 
governments of the time,* and earlier was extolled by 


«Elliot, V, 170; see also Hamilton, II, yor-2. 
Elliot, V, 426, and V, 186. 


*Franklin’s plan of government provided that the rs of the executive 
council should go out in rotation. See Secret Journal of Congress, 1, 2. The mem- 
bers of the upper houses in New York, Virginia and Delaware were e 
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Harrington as exemplified in the constitution of the 
Venetian republic.’ 

Nothing better illustrates the freedom with which the 
= delegates drew upon the existing institutions of the states 
? in forming the new Federal Constitution than the simi- 

larity between the form of the legislature in Maryland 
and that established by the Convention. The counties 
stood to the state in respect to representation, in much 
the same relation as the states to the federation. Each 
county in Maryland was to send four members, elected 
directly by the people, to the lower house. (In the point of 
equal suffrage in the lower house the analogy to the Con- 
gress of the Union, of course, fails. Other of the states, 
however, provided for proportional representation of the 
- counties in the lower branch, and in New York, as we have 
seen, for a periodic adjustment.) The senate of Maryland 
was a much smaller body than the lower house, and the 
_ members were elected for a /ong term in a manner closely 
resembling the election of United States Senators by the 
legislatures of the several states, and still more closely 
the method of electing the President. Each county chose 
two members of an electoral college, which was to meet at 
the seat of government, and in their turn select the 
senators. 

Although no preceding confederacy had furnished the 
model of a legislative assembly of two chambers, the 
word senate was a venerable one. We have, however, 

_ discovered too many similarities between our Senate and 
the then existing institutions to suppose that the older 
ones exercised any influence on its formation. There is, 


1“ Wherefore, your Parliaments are not henceforth to come out of the bag of 
i JEolus, but by your Galaxys to be perpetual food of the fire of Vesta. Your Galaxys, _ 

which divide the House into so many Regions are three; one of which constituting the 
third Region, is annually chosen, but for the term of three years, which causes the 
House (having at once Blossoms, Fruit half ripe, and others dropping off in full matu- 
rity) to resemble an orange tree such as is at the same time Education, or Spring, and 
a Harvesttoo. - . . . thus the Vicissitudes of your Senators is not perceivablein 
the steadiness and perpetuity of your Senate which like that of Venice being always 
changing is forever the same.” Harrington’s Wks., London, 1747, p. 140. 
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- moreover, a fundamental difference between the modern 
second chambers—“ supposed counterparts of the English 
House of Lords,’—and the ancient senates—a difference 
which Sir Henry Maine no doubt understood much better 
than the delegates, but which is none the less interesting. 
The older institutions “in their primitive condition, at all 
events, decided beforehand what measures should be sub- 
mitted to the Popular Assembly, and if they legislated 
themselves, their enactments had reference to special 

departments of state, such as religion and finance. On 

the whole, they were rather administrative than legislative 

bodies. The nearest analogy to the very important control 
a over the law-making power which they once possessed, 
must be sought in the indefinite but most real and effec- 
tive authority which an English Cabinet enjoys through 
its virtual monopoly of the initiative in legislation.’’ In 
spite of Gouverneur Morris’ assertion that the Senate was 
“another Congress, a mere wisp of straw,’”* the success of 
5) the Convention in forming a body both of authority and 


a dignity is now very generally recognized both at home and 
i abroad. 

5 In the matter of the powers and duties of the respective 

a houses in relation to impeachments, the constitution of 


Massachusetts, with a suggestion from that of New York, 
. furnished the pattern which the delegates copied. The 
former provides that “The senate shall be a court, with 
full authority to hear and determine all impeachments 
made by the house of representatives, against any officer 
Z or officers of the commonwealth, for misconduct and mal- 
il administration in their offices. But previous to the trial 
of every impeachment, the members of the senate shall 
respectively be sworn, truly and impartially to determine 
the charge in question, according to evidence. This judg- 
, ment, however, shall not extend further than to removal 


from office and disqualification to hold or enjoy any place 


1 Maine, Early Law and Custom, p. 25. 
2 Elliot, V, 286. 
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of honor, trust or profit under this commonwealth. But 
the party so convicted shall be, nevertheless, liable to 
indictment, trial, judgment and punishment according to 
the laws of the land.”’ The constitution of New York 
(1777) required a vote of two-thirds of the members pres- 
ent to convict.? Back of these was, of course, the English 
precedent of “the solemn accusation of any individual by 
the commons at the bar of the lords.” * 

The restriction of the proposal of revenue bills to the 
lower house * was long and earnestly canvassed in the Con- 
vention. The experience of the states—where the restric- 
tion, in one form and another, was common—furnished 
striking examples of the evil results of the system, which 
induced many of the best men to oppose its introduction 
into the new Constitution. Although it is usually classed 
as an element of one of the three great compromises, it 
was, with wise foresight, declared by some to be, in reality, 
no concession by the smaller states. During the discus- 
sion a member who entertained this view called attention 
to the fact that the restriction as to money bills had been 
rejected, on its own merits, by eight states against three, 
and that the very states which now declared it a conces- 
sion were then against it as nugatory or improper in itself.’ 
It is noticeable that the smaller states magnanimously 
voted for inserting the restriction.* The clause limiting 
appropriations for the army to two years bears an obvious 
analogy to the custom in England.’ 

The powers of Congress are, with the addition of that 
of regulating commerce, in general those granted to the 


' Cons. of 17%, Pt. 11, Ch. 1, $11, Art. VIII. ON. H. copied this in the Cons. of 
1799. 

7 Art. 33 

* See KRowland’s Manual of the Eng Cons., p. 457. Hallam’s Cons. Hist., 1, 87 
at (FB 

* See Blackstone’s Comm., 1, 1% 

SEL, V, 234. For the results of this provision, see Boutmy, Le droit constite 
tionel. 

* EL, V, 

Pederalitt, No. 
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central power by the Articles of Confederation, with the 
all-important difference that Congress operates directly on 
the individual instead of through tardy and indifferent 
states.’ 


III. 


From the first there was no question that the new Con- 
stitution should provide for a distinct and clearly differen- 
tiated Executive.? The absence of such an enforcing power 
in the central government, under the Articles of Confed- 
eration, was a most notorious defect, and the recognition 
of this would alone have made it one of the first objects 
of the Convention to remedy the deficiency. But there 
was also a theoretic reason. The delegates were filled 
with the idea of the separation of powers, regarding that 
as the true and necessary foundation of any system of 
free government. The states even went so far in their 
enthusiasm for this principle as to embody it in their Bill 
of Rights, thus classing it with the most sacred rights of 
humanity.* Without a carefully defined executive, the 
separation of the three branches of government could, 
obviously, not take place.* 

When the subject was first considered in the Convention, 
Wilson moved that a “national executive, to consist of a 
single person, be instituted.”* But in so doing, he was 
not, he expressly said, “governed by the British model, 
which was inapplicable to the situation of this country.” * 


ae 
> 


' “Tf the new Constitution be examined with accuracy and candor, it will be found 
that the changes which it proposes consist much less in the adoption of NeW PowERS 
to the Union, than in the inauguration of its ORIGINAL POWERS.” Madison, Fed, 
No. 45. 

* The only protest in the convention came from Sherman, of Connecticut, who 
held that the executive, being an institution solely for the purpose of carrying out the | " 
will of the legislature, should consist of such persons, responsible to it alone, as it 
should from time to time appoint. El, V, 140. ; 

*Mass., Art. XXX (1780); Md., Art. VI (2776); N. C., Art. IV (1776); N. H. 
Art. XXX VII (1784); Va., Sec. 5 (1776). 

* The Greek federations in general, the Swiss, the Dutch and our own had been 
Without separate executive branches. 

* EL, V, 140 

148. 
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_“ He preferred a single magistrate, as giving most energy, 
dispatch and responsibility to the office.”? Later, in an- 
swer, probably, to those who saw in the single executive 
too close an approximation to the king of England, he 
urged that “all the thirteen states, though agreeing in 
scarcely any other instance, agree in placing a single magis- 
trate at the head of the government.”? The fear was 
expressed that the people also would immediately see the 
resemblance between a single executive and a king, a per- 
son then in little favor, and that such a feature might cause 
a summary rejection of the whole proposed plan of union. 
The careful attempt in the Federalist* to prove that no 
very close analogy did in reality exist, shows that the fear 
was not without foundatien. Nevertheless, in spite of this 
and other objections, the question whether or not the 
executive power should be entrusted to a single person, 
was, after one postponement, settled in the affirmative by 
a vote of seven to three. The question was never again 
seriously reopened. 

The unanimity on this important point is very striking, 
in view of the prolonged discussion of many comparatively 
unimportant clauses. The reason for this exceptionally 
speedy agreement is to be found partly in the obvious in- 
conveniences of a plural executive, the evil results of which 
had so palpably shown themselves in the history of Hol- 
land.* A more efficient cause, however, than the experi- 
ence of European states is to be found in the familiarity 
of the members with the single executive, not so much of 
England as of the colonies, and more particularly of the 
states. It was this experience at home which had demon- 
strated the safeness, if not the advantage, of a single head 
of the government, and this familiarity prevented most of 
those members, prone to foresee the evil of every proposed 

VEL, V, 141. 

2 El., V, 150. 

3 Nos. 67 and 69. 


* The experience of Holland, which was cited in the convention, probably had its 
influence in preventing the adoption of a similar expedient in our case. 
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measure for strengthening the central power, from detect- 
ing in this one what Randolph, its prime opponent, called . 

a “foetus of monarchy.” Had this feature been taken 
coe the British constitution, instead of being the result —__ 
of experience at home, there would have been a struggle __ 
in the Convention between the few members who, like 
Hamilton, thought the British constitution the best, and 
Dickinson, who thought a limited monarchy one of the rahe 
best governments in the world,’ and the great majority of — nee 
less influential men, who dreaded any approach to a form © 
of rule from which they had suffered somuch. Theaccept- 
ance of the Constitution by the people whose “ permanent 
temper” was “adverse to the very semblance of monar- 
chy,” ? would also tend to show that there is here no direct 
imitation of an English king. The remark of Hamilton | 4 
on this point indicates clearly enough the impossibility of : 
selecting any one system which served in this particular as — 
a model for our Constitution. “The first thing which 
strikes our attention,” he writes, in regard to the Presi- 
dent, “is that the executive authority, with few exceptions, me _ 
is to be vested in a single magistrate. This will scarcely, — a. 
however, be considered as a point upon which any — oe 
son can be grounded ; for if, in this particular, there be a- i 
resemblance to the King of Great Britain, there is not i. . an 
a resemblance to the Grand Seignor, to the Khan of Tar- 
tary, to the Man of the Seven Mountains or the Governor | 
of New York.” 

Besides the expedient of creating an executive of two 
or more co-equal members, there was another way in which | 
the Convention might have avoided placing the whole exec- iu , 
utive power in the hands of a single person, that of asso- P 
¥ ciating with the President the council so commonly pro- 7 
by the state constitutions. The delegates made the 


istinction recognized by the constitutions of two of the 


1 Elliot, V, 148. 
2 Elliot, V, 149. 
® The Federalist, No. 69. 
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states at least,’ between a council of revision, such as was 
proposed in the “ Virginia Plan,’’? and the more common 
executive council, which had no relation to the law-making. 
Before the vote determining on a single executive was 
taken, Sherman had observed, as an offset to Wilson’s 
argument, that the states had, in every case, chosen to put 
a single magistrate at the head of affairs, “that in all the 
states there was a council of advice, without which the 
first magistrate could not act. . . . Even in Great 
Britain the king has a council.’* Just before the motion 
that the executive power should be vested in a single per- 
son, which Wilson had seconded, was put, he was asked if 
he meant to annex a council. He replied that he meant 
“to have no council which oftener serves to cover than 
prevent malpractices.”* The vote, then, on June 4th, was 
probably understood to exclude from the plan any efficient 
as distinguished from a merely advisory council for the 
President, and in fact, little more was said on the subject. 
The matter was last mentioned in the debates September 
7th, when a slight discussion took place, Mason remarking 
that “in rejecting a council to the President we are about 
to try an experiment on which the most despotic govern- 
ment has never ventured; the Grand Seignor himself has 
his Divan.”® The final draft provided simply that the 
President “ may require the opinion in writing of the prin- 
cipal officer in each of the executive departments upon 
any subject relating to the duties of their respective 
offices.”* It is difficult to see why an expedient for limit- 
iting the power of the executive, so common among the 
states, should have been passed by with so little discussion. 


1In Mass. (cons. 1780), there was “‘a council for advising the governor in the 
executive part of the government” (Pt. II, Ch. II, Sec. III, Art. I). In New York 
the council of senators had to do with appointments only, and the council of revision 
with the acts of the legislature only; the governor being in other respects ‘the 
supreme executive power” (Cons. 1777, Art. 3 and 23). In New Jersey the resolutions of 
the council did not bind the governor. See Federalést, No. 70. ; 
2 Elliot, V, 128. 8 Elliot, V, 150. 
* Elliot, V, 151. 5 Elliot, V, 525; also, I, 495. 
6U.S. Cons., Art. II, § 2. 
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ORIGIN OF THE CONSTITUTION. 
There is little to be learned on this subject from the 
debates in the Convention. Probably the following remark 
of Gouverneur Morris gives a clue to its action. Speaking 
of the committee report of September 4th, he says: “A 
council was considered in the committee, where it was 
judged that the President, by persuading his council to 
concur in his wrong measures, would acquire their protec- 
tion for them.” The lonely position of our President is, 
as Mason’s assertion above implies, a unique feature in the 
Constitution. The failure to establish an efficient council 
led the Convention to limit the President’s power by giving 
the Senate control over some of his acts. The association 
of the Senate with the President in the exercise of the 
appointing power is strikingly similar to the system pur- 
sued in New York under the constitution of 1777. There 
the executive, free to act alone in all other respects, was 
bound to make appointments “by and with the consent of . 
a select committee of the senate.’”? 

After determining upon the unity of the executive, the 
Convention took up what proved to be an exceedingly 
knotty question—the manner of choice. Wilson said of it 
towards the close: “ This subject has greatly divided the 
House, and will also divide the people out of doors. It is, 
in truth, the most difficult of all on which we have 
had to decide.”* He was, from the first, in favor of an 
election by the people, finding successful precedents for 
this method in the cases of Massachusetts and New York,‘ 
where experience showed that an election of the first mag- 
istrate by the people at large was both a convenient and 
successful mode.”® This suggestion met with little favor, 


1 Elliot, V, 525; also, Randolph. The councillors will either impede or clog the 
President. . . . they will also impair his responsibility. El., III, 195. See, also, 
EL., IV, 108. 

2N. Y. Cons. (1777), Art. XXIII. The governor’s power of nomination seems, 
however, to have been somewhat equivocal. 

Elliot, V, 509. 

* The Cons. of Conn. (1776), and of N. H. (1784), also provided for anelection 
of the governor by the people. by 
Elliot, V, 142. 
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and it was decided in committee of the whole to leave the 
choice of the President to the National Congress, as pro- 
vided for in Randolph's resolutions. The chief objections 
urged against the plan of a direct election by the people 
were the probable difficulty of concentrating a sufficient 
number of votes on one candidate, the inability of the 
people to judge of the fitness of candidates, the possible 
dangerous influence of demagogues, the difficulty on this 
plan of giving to the slave states (a large per cent. of the 
inhabitants of which were non-voters), an equitable influ- | 
ence in the choice, and lastly, the tumultuousness and riot 
which history showed to be incident on popular elections. 
The difficulties were not, however, all on one side. Should 
the appointment be made by the national legislature 
there was “danger of intrigue and faction,” and, when 
elected, the executive, it was thought, would feel himself 
dependent on the legislative body, especially if he were 
re-eligible. In fact, re-eligibility was held to be entirely 
incompatible with this manner of choice. Then, there was — 
the difficulty of establishing a court of impeachment other 
than the Senate, which would obviously not be qualified 
for the trial, nor the other branch for the impeachment of 
a President chosen by: them.’ As we know, neither of 
these schemes of election was finally adopted, but it is “a ? 
interesting to trace the influence of the state constitutions __ 
in the ready adoption of election by the National Congress 
as a provisional plan. In no less than eight of the states? — 
this mode of choice prevailed, and it is impossible to avoid = — 


them finally to reject it. a 

On reconsidering this question on July 17th, the plan a 
for election by the people was negatived nine to one,and | 
that by electors chosen by the state legislatures, eightto 


1 Elliot, V, 508. 
2 Pa. Cons., 1776; Md. Cons., 1776; Del. Cons., 1776; N. J. Cons., 1776; N. C. 
Cons., 1776; S. Cc. Cons., 1776 and 78; Ga. - Cons., 177; Va. Cons., 176. 
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two, while the vote in favor of the appointment by Con- 
gress was unanimous. But, two days later, it was deter- 
mined by a vote of eight to two,’ that the national execu- 
Es tive should be chosen by electors appointed by the several 
. state legislatures. Five days after the delegates reverted 
ae to the old plan of election by the national legislature.* 
oe _ These sudden changes are not easily accounted for. The 
ute : reports of the debates are not fuil enough to enable us to 
a trace satisfactorily the reason for the strange fluctuations 
oof sentiment observable in successive votes on the same 
question. This last change, however, was probably due to 
ss the fear that the electors would not be first-class men, and 
ae that this expedient of electoral colleges would serve to 
- render the government needlessly complex. 
On September 4th a special committee, to which the 
med 52 manner of electing the President had, among other things, 
been referred, reported a plan* which, after substituting the 
House of Representatives for the Senate in cases of unde- 
_ tennined elections, was finaliy adopted. It must be kept 
in mind that our Constitution does not provide that the 
ge presidential electors shall be chosen by the people, but only 
that “each state shall appoint in such manner as the 
legislature thereof shall direct” a certain number of elec- 
tors. The selection of the electors is now, as a‘matter of 
fact, left to the people of the states, but it has not always 
_ beenso. There was a considerable variety of policy during 
the first years of the Constitution ; Massachusetts, Virginia, 
North Carolina and Kentucky chose electors in districts ; 
Pennsylvania, New Hampshire and Maryland on a general 
: ticket ; while in New Jersey, South Carolina, Connecticut, 
_ Georgia and Delaware, the legislature assumed the right 
_ itself.t It is impossible to say whether the clause in our 


1 Elliot, V, 338. ? Elliot, V, 359. 


Elliot, V, 507. 
‘O'Neil, “ The American Electoral System,” p. 34. When Tenacene was first 


z admitted to the Union, the legislature divided the State into three districts by an act 
_ which read as follows: “ That the said electors may be elected with as little trouble to 
the citizens as possible, be it enacted that . . . are appointed electors to elect an 
elector for their respective district.” Roulston’s “ Laws of Tenn.,” Ed. 1803, p. 109. 
Ch, IV, of Acts, 1st Assembly. Quoted by Mr. O'Neil. 
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Constitution, which leaves it to the state legislatures to 
determine the manner of choosing the electors was a tacit 
compromise or not. We have no record of any objection — 
to it raised in the Convention, and of the discussion in the 
committee which framed it we know nothing. The word. _ 


ing is almost identical with that clause in the Articles of 


Confederation which provides that delegates to Congress _ 
shall be annually “appointed in such manner as the legis. — 
ture of each state shall direct.”! Under this article the - f 
state legislatures, except in Connecticut and Rhode Island, ; 
chose the delegates. 
But the construction put upon this indefinite clause is not | 
strictly within the scope of this paper ; neither is the inef- 
ficiency of the electoral college as a deliberative body which, _ 
as the framers of the Constitution fondly expected, would _ 
act “under circumstances favorable to deliberation and to | 
a judicious combination of all the reasons and inducements 
that were proper to govern their choice.” * The fact that 
the election of the President is left toa body of men chosen © 
“for the special purpose,” and “at a particular conjuncture,” — 
is the striking characteristic of the system. Two Euro- 
pean potentates, the German Emperor and the Pope, were — 
at the time of the Convention elected by small bodies of 
men, in one case even called “electors” [principes electores. 
Ger. Kurfirsten). 
bers of the Convention “were to a considerable extent — 
guided” by the example of the Holy Roman Empire. “The © 
American Republican Electors,” he goes so far as to say, | 
“are the German Imperial Electors, except they are chosen _ 
by the several states.”"* A glance at this feature of the Impe- _ 


1 Art. V. 

2 Federalist. No. 40. Gen. Pinckney, on the occasion of moving that the first — 
branch of the national legislature should be elected “in such manner as the legisla- 
ture of each state should direct,” urged “that this liberty would give more satisfac- 
tion, as the legislatures could thus accommodate the mode to the convenience and — 
opinion of the people.” Elliot, V, 223. Hamilton seems to take it for grantedthat _ 
the people would choose the electors. Fed., No. 68. Jay expresses the same opinion. __ 
Fed., No.6. See also Elliot, VI, 145. ; 

3 Federalist, No. 68. 

* Popular Government, p. 216. 
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rial constitution will, however, show that there isin reality | 
almost no similarity between it and our electoral col- pce : 
leges. The latter form a numerous, ever-changing body, rk 
the members of which are chosen for a single election only, - =o 
whereas the Imperial college was not only smad// and ine- 
lastic, but permanent. Further, the choice of the Emperor 
was direct, that of the President, constitutionally at least, 
is indirect. Had the choice of the President been left to — 
the Governors of the states, as Was suggested by Gerry,’ i, 
they would have formed an electoral body somewhat _ 
resembling that of the Empire. z 
Although the plan of electing the President finds no 
precedent in the old world, we have already seen too much ~ 
of the variety of constitutional development on this side 
of the Atlantic hastily to declare it new. In the consti- 
tution of Maryland (1776), we find an almost exact coun- 
terpart of the electoral college chosen in each of the states 
on the occasion of a presidential elegtion. The senators 
were selected by a body of electors, chosen every five years 
by the of the state for this particular purpose 
and occasion.* 
The clause which provides that each state shall have 
a number of presidential electors equal to the number of 
representatives, together with the senators of that state, 
was the outcome of the previous plan of election by the 
national Congress. For August 24th, it was decided that 
the election should take place by joint ballot of the two 
houses,* which would have given each state the same pro-— 
portional influence on the result that it now has. , 
It will be remembered that in Massachusetts, by “a ti 


1 Elliot, V, 363. = 
? Johnston, who is, as far as I know, the only one who has devoted any attention ~4 
to this subject, seems to have quite overlooked this fact, as he writes: ‘ The free 
dential) electoral system was almost the only feature of the Constitution not sug- __ 
gested by state experience.” New Princeton Review, September, 18f7. It did not, 
however, escape the men of the time, for Bowdoin, in the Massachusetts Convention, 
gave it as his opinion: ‘‘ This method of choosing [the President] was probably taken 
from the manner of choosing senators under the constitution of Maryland.” El. II, 128 
5 Elliot, V, 473. 
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constitution of 1780, the Governor was chosen by the peo- 
ple. Inthis constitution, as in that of the United States, 
the final choice in cases in which no candidate received a 
majority of the votes, was left to the members of the legis- _ 
lative body. The clause in the Federal Constitution appears 
to be a modification of that of Massachusetts, which served 
as a precedent.’ 

The Vice-president, who appears in the Convention for 
the first time September 4th,’ bears a very striking resem- 
blance to the lieutenant-governor of New York. The latter, 
by the constitution of 1777, was to be elected “in the same 
manner with the Governor,” and “by virtue of his office be 
president of the senate, and, upon an equal division have 
a casting voice in their decisions, but no vote on any other 
occasion.” “In case of the impeachment of the Gov- — 
ernor, or his removal from office, death, resignation, or 
absence from the state,” the lieutenant-governor was to 
exercise all the power and authority appertaining to the 
office of Governor until another was chosen, or the Gov- 
ernor, absent or impeached, returned or was acquitted. 
When the lieutenant-governor acted as Governor, or was 
unable to attend as president of the senate, the senators 
were to elect one of their own number to the office of presi- 
dent of the senate, which he exercised pro hac vice. This 
last clause corresponds, of course, to that in our Constitu- 
tion providing for a president pro tempore of the Senate.’ 

The suggestion that the executive should have an 
absolute veto on all legislation, naturally met with little 
favor in the Convention, in spite of the influence of Wilson 
and Hamilton, who favored it on the ground that, like the 
veto of the English sovereign,* although seldom or never 

1 The latter read as follows: “If no person shall have a majority of votes, the 
house of representatives shall, by ballot, elect two out of four persons who had the 
highest number of votes, if so many shall have been voted for; but, if, otherwise, out 
of the number voted for; and make return to the senate of the two persons so 
elected ; on which the senate shall proceed, by ballot, to elect one, who shall be gov 
aa Report. Elliot, V, 506. 


3 Art. I, Sec. 3, 7 4. 
* Elliot, V, 151. 
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used, it would serve to prevent rash legislation. A motion | 
to give the executive a suspensive veto was negatived by — 
all the states.!_ A motion of Gerry, of Massachusetts, June 
4th, giving the executive the power to negative any legis- is 
lative act which should not afterwards be passed by two- _ 
thirds of each branch of the national legislature, was passed _ 
by a vote of eight to two,? and this important point was 
once for all settled. Not only was this idea of a qualified 
veto taken directly from the constitutions of Massachusetts 
(1780) and New York (1777), but in the final draft the very 
words of the Massachusetts constitution frequently occur. 
This reads as follows: “No bill or resolve of the senate, 
or house of representatives, shall become a law, and have 
force as such, until it shall have been laid before the Gov- 
ernor for his revisal ; and if he, upon such revision, approve 
thereof, he shall signify his approbation by signing the 
same. But if he have any objection to the passing of such 
bill or resolve, he shall return the same, together with his 
objections thereto, in writing, to the senate or house of 
representatives, in whichsoever the same shall have origi- _ 
nated ; who shall enter the objections sent down by the 4 
Governor, at large on their records, and proceed to recon- — ; 
sider the said bill or resolve. But if, after such reconsider- 
ation, two-thirds of the said senate or house of repre- 
sentatives shall, notwithstanding the said objections, agree 
to pass the same, it shall, together with the objections, be | 
sent to the other branch of the legislature, where it shall 
also be reconsidered ; and if approved by two-thirds of the 
members present, it shall have the force of alaw. But in- 
all such cases, the votes of both houses shall be deter- : 
mined by yeas and nays; and the names of the persons 
voting for or against the said bill or resolve shall be 
entered upon the public records of the commonwealth.’”* 


1 Elliot, V, 155. 
2 Elliot, V. 155. 
* Constitution of 1780, Pt. II, Ch. I, Sec. 1, Art. II. 
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the same revisionary power to be vested in a council for 
this sole purpose, to consist of the chancellor and judges 
of the supreme court, together with the Governor.! 

The powers of the President of the United States, Mr, 
Freeman holds to be “essentially kingly,” and “strictly 
royal, only when put into the hands of a republican magis- 
trate they are necessarily limited in various ways.”’* Hamil- 
ton devotes a paper of the Federalist* to a comparison of 
the President, in respect to his power, with the King of 
Great Britain on the one hand, and the Governor of New 
York on the other. “The President is to be the com- 
mander-in-chief of the army and navy of the United 
States, and of the militia of the several states, when called 
into the actual service of the United States. He is to 
have power to grant reprieves and pardons for offenses 
against the United States, except in case of impeachment; 
to recommend to the consideration of Congress such meas- 
ures as he shall judge necessary and expedient ;* to con- 
vene on extraordinary occasions both houses of the legisla- 
ture, or either of them, and in case of disagreement 
between them with respect to the time of adjournment, to 
adjourn them to such time as he shall think proper; to 
take care that the laws be faithfully executed ;* and to 
commission all officers of the United States.”* “In most 
of these particulars,” Hamilton continues, “the power of 
the president will resemble equally that of the King of 


1 The “ pocket veto’”’ was prevented by a clause which appears only in part in the 
Federal Constitution. “In order to prevent any unnecessary delays,’”’ the New York 
constitution reads, “be it further ordained that if any bill shall not be returned by 
the council within ten days after it shall have been presented, the same shall be a law, 
unless the legislature shall, by their adjournment, render a return of the said bill 
impracticable, in which case the bill shall be returned on the first day of the meeting 
of the legislature, after the expiration of the said ten days.” Art. 3, Sec. 2. 


7 2 History of Federal Government, 1, 313. 
5 No. 


‘It shall be the duty of the governor to inform the legislature, at every session, 
of the condition of the state, . . . . to recommend such matters to their consid- 
eration as shall appear to him to concern its good government, welfare and prosperity, 
° to take care that the laws are faithfully executed.” New York Constitution, 
1777, Art. XIX. 
5 See preceding note. 7 

Federalist, No. &. 


) 
| be 
- 
} 
ay 
~ 
=< 
| 
4 
- 
lim ab 
a 
te 
wl 


ORIGIN OF THE CONSTITUTION. | 


Great Britain and of the Governor of New York.” 
Governors of the states in general had much the same 
powers and duties as the President. These powers were, = 
no doubt, “essentially kingly” (and what powers are not ?), | 
“]imited in various ways ;” but in determining just what 
powers should be entrusted to the new President, the dele-  __ 
gates certainly had before their minds the familiar state 
executive rather than King George III, whose features | 
Sir Henry Maine believes he so plainly detects in our — ay 


President.’ 


Although of the very first importance in our system of 
government, the judiciary was not a subject which the del- : 
egates found it necessary long to discuss. With the excep- 
tion of the mode of choosing the judges of the Supreme 
Court, the matter was quickly settled. a 

In making the judiciary a distinct branch of the govern- — 
ment, the Convention only followed the lead of the majority | 
of the states. Having spoken of the dangers and incon- — 


states who have committed the judicial power, in the last __ 
resort, not to a part of the legislature, but to distinct and _ 
independent bodies of men. Contrary to the supposition 

of those who have represented the plan of the Convention, _ 
in this respect, as novel and unprecedented, it is but oe 
copy of the constitutions of New Hampshire, Massachu- | 
setts, Pennsylvania, Delaware, Maryland, Virginia, North 
Carolina, South Carolina, and Georgia.”* The want of _ 
judicial power was one of the crowning weaknesses of the 
Confederation.* The evils of the admixture of the judi- 


? Popular Government, Essay No. 4. ra 

2 Federalist, No.8. The majority of the State constitutions mention supreme _ 
or superior courts, but do not explicitly constitute them. The constitutions of Dela- 
ware and Maryland, however, do provide for a court of final appeal, and that of Geor- at 
gia (1777, Sec. 40) for a final appeal to a special jury impanelled for the occasion. 
Vide Federalist, No. 22. 
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cial and executive functions in France at the time,’ as well 
as the anomalies of the final court of appeal in England,’ 
were known to the delegates, and no doubt served to 
impress lessons learned at home. Without debate, it was 
decided in committee of the whole that a national judiciary 
should be provided for, to consist of one supreme tribunal 
and inferior tribunals.* There was, however, some dissat- 
isfaction expressed that a system of inferior courts should 
be forced upon the states, when the already existing courts 
would, it was maintained, answer the purpose as well or 
better. The sound judgment of Madison and others, who 
held that “an effective judiciary establishment commensu- 
rate to the legislative authority was essential,’’* led them 
_ to see the inexpediency of limiting the number of dis- 
- tinctly federal courts to a single supreme tribunal. A com- 


promise was proposed and accepted, by which it was left to’ 


the discretion of Congress to establish such inferior courts 


as it should see fit.° 
Of the various classes of cases which fall within the juris- 


diction of the United States Courts, one only need be con-- 


_ sidered here. It may, however, be remarked in passing, 
tHat in extending the federal judicial power to cases between 
two or more states, the Convention followed the example of 
the Articles of Confederation which, although establishing 
no courts, provided that the United States in Congress 
assembled should be the last resort on appeal in all dis- 
putes and differences between two or more states. Dis- 
putes concerning title to land under grants of different 
states were provided for in a similar manner.* 

The department of the federal jurisdiction which we 
wish to consider here, depends on the clause of the Consti- 

* Vide Pizard, La France en 17%, Ch. I. 

* Vide May, Constitutional History of England, American Edition. I, 236. 

5 Elliot, V, 155. 

Elliot, V, 159 

? Elliot, V, 159 


* Art. IX. The Reichskhammergericht of the Empire had, in these respects, a sim- 
ilar jurisdiction. Vide Schulte, //istoire du droit et des institutions de l’ Allemagne, 
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tution which provides that “ the judicial power shall extend 
to all cases in law and equity arising under this Constitu- 
tion [and] the laws of the United States.” This is a corol- 
lary of the principle that the Constitution is the supreme 
law of the land.’ In giving the federal tribunals the 
ultimate decision in cases of this class, the Convention 
established a system for preserving federal peace and 
harmony which is universally admired and extolled. The > 
necessity and significance of this provision is excellently 
expressed by De Tocqueville. ‘“ Les Américains ne for- 
ment qu’un seul peuple, par rapport a leur gouverne- 
ment fédéral; mais, au milieu de ce peuple, on a laissé 
subsister des corps politiques dépendans du gouverne- 
ment national en quelques points, indépendans sur tous 
les autres ; qui ont leur origine particuliére, leurs doctrines 
propres et leurs moyens spéciaux d’agir. Confier l’execu- 
tion des lois de ]’Union aux tribunaux institués par ces 
corps politiques, c’était livrer la nation a des juges 
étrangers. 

“ Bien plus, chaque Etat n’est pas seulement un étranger 
par rapport a l’Union, c’est encore un adversaire de tous les 
jours, puisque la souveraineté de l’Union ne saurait perdre 
qu’au profit de celle des Etats. 

“En faisant appliquer les lois de l'Union par les tribu- 
naux des Etats particuliers, on livrait donc la nation, non- 
seulement a des juges étrangers, mais encore a des juges 
partiaux. 

“D’ailleurs ce n’était pas leur caractére seul qui rendait les 
tribunaux des Etats incapables de servir dans un but 
national, c’était sirtout leur nombre. 

“ Au moment oi la contitution fédérale a été formée, il se 
trouvait déja aux Etats-Unis treize cours de justice jugeant 
sans appel. On en compte vingt-quatre aujourd’hui.? Com- 
ment admettre qu’un Etat puisse subsister, lorsque ses lois 
fondamentales peuvent étre interprétées et appliquées de 


? Constitution of the United States, Art. VI, ¥ 2. 
2 183%. 
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vingt-quatre maniéres différentes a la fois! Un _ pareil 
systéme est aussi contraire 4 la raison qu’aux lecgons de 
l’expérience.””* 

One of the striking peculiarities of our system which is 
apparently wholly missed by DeTocqueville? is its flextbil- 


ity. There is no hard and fast line dividing the jurisdic- 


tion of the federal courts from that of the state courts. 
“The full purpose of the federal jurisdiction is subserved 
if the case, though heard first in the state court, may be 
removed at the option of the parties for final determination 
in the courts of the United States. The legislation of 
Congress has, therefore, left the parties at liberty, with few 
exceptions, to bring their suits in the state courts irrespec- 


_ tive of the questions involved, but has made provision for 


protecting the federal authority by a transfer to the Federal 
Courts either before or after judgment of the cases to 
which the federal judicial power extends.”* 

A lesson from experience was, as has already been 
pointed out, to be found in the history of the government 
under the Articles of Confederation,* a lesson which came 
very near causing the Convention to rush to an opposite 
extreme by giving Congress the power to negative not only 


_all the laws passed by the several states contravening, in 


its opinion, the Constitution, or any treaty subsisting under 


_ the authority of the Union,’ but, as was advocated by some 
of the foremost members, even to annul any law of a 


state which it should judge to be improper.‘ 

As the states may make laws as well as the federation, 
one of the chief services of a Constitution is to define, as 
nearly as may be, the bounds over which neither the cen- 
tral nor the state governments may pass. Thus, for 

1 Democratie en Amerique, 1, 234. 

? De Tocqueville himself confesses that ‘‘ ce qu’un étranger comprend avec le plus 
de peine aux Etats-Unis, c’est l’ organisation judiciare.” “* Democratie en Am., 1, 163. 


’ Cooley, Principles of Constitutional Law, p. 110. 
* For an account of the encroachments of the States on the federal Government, 


see Elliot, V, 208. 


5 Elliot, V, 127. 
® Elliot, V, 170. 
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example, our Constitution provides that in certain specified 
cases the central government alone may take legislative 
action ; in other cases the state legislature may act so long 
as Congress abstains from exercising its power ; and there 
is still another class of laws which neither Congress nor the 
state legislatures may make. This fact of a division in the 
exercise of sovereign powers lies at the foundation of every 
federal power. It is an inherent weakness of our form of 
government, and can only be recognizedas such. The line 
of separation between the powers of the states and of the 
central government, no matter how carefully it may be 


traced, is so indistinct in parts as to be easily transgressed — 


unintentionally, not to say willfully disregarded. It is then 
_ incumbent upon those who frame a constitution for a com- 
- pound government, to provide for violations of this char- 
acter both by the central power and the state governments. 
This problem of how to prevent dangerous jarring between 
the federal and state governments was one of those which 
the Convention of 1789 was obligedin some way to solve. 
To the wisdom of their solution no one would refuse to 
bear testimony. 

From the history of the Confederation, the delegates 


had learned many useful and interesting facts about gov- 


ernment. A consciousness of this, perhaps, accounts for 
the patronizing manner in which Randolph refers to the 
Articles of Confederation, drawn up ten years before, as 
the best product which could be expected of a time when 
the science of constitutions and confederacies was in its 
infancy... Among other discoveries, the danger of 
encroachments by the states on the central government 


om _ had been amply illustrated. The means of defense which 


it was proposed to put in the hands of the national Con- 
gress was, as we have seen, the power to negative the 
state laws when they were in opposition to the provisions 


In speaking of the defects of the confederation, he [Randolph] professed a 
high respect for its authors, and considered them as having done all that patriots 
could do in the then infancy of the science of constitutions and confederacies.” 
Elliot, V, 126 
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of the Constitution. Pinckney moved, June 8th,’ “that the 
national legislature should have authority to negative a/f 
laws they should judge to be improper.” He urged “that _ 
such a universality of the power was indispensably neces- _ 
sary to render it effectual ; that the states must be kept — 
in due subordination to the nation ; that if the states were 
left to act of themselves in any case, it would be impossi- 
ble to defend the national prerogatives, however extensive 
they might be, on paper; that the acts of Congress had 
been defeated by this means; nor had foreign treaties 
escaped repeated violations ; that this universal negative 
was, in fact, the corner stone of our efficient national gov- 
ernment, the negative of the crown had been found bene- 
ficial, and the states are more one nation now than the 
colonies were then.”” This reference to the former power 
of veto possessed by the English government on all colon- 
ial legislation shows that the force of habit was behind 
this seemingly radical proposal. Madison seconded the 
motion. ‘“ He could not but regard an indefinite power to 
negative legislative acts of the states as absolutely neces- 
sary to a perfect system. Experience had evinced a con- 
stant tendency in the states to encroach on the federal 
authority ; to violate national treaties; to infringe each 
other’s rights and interests; to oppress the weaker party 


within their respective jurisdictions. A negative was the = 
mildest expedient that could be devised for preventing _ 
these mischiefs. The existence of such a check would _ 


prevent attempts to commit them. Should no such pre- — 
caution be engrafted, the only remedy would be an appeal 
to coercion.’”? 

But in order to give the negative efficacy it must extend 
to all cases. “A discrimination would only be a fresh 
source of contention between the two authorities.” Wil- _ 
-son® said, however novel the proposed power might appear, _ 


2 Elliot, V, 171; see, also, V, 321. 


1 Elliot, V, 170. 
3 Elliot, V, 172. 
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- “the principle of it, when viewed with a close and steady 
eye,” was right. On the other hand, it was urged that 
such an idea as this would never be acceded to. “It has 
- never been suggested or conceived among the people,” 
said Gerry. ‘No speculative projector—and there are 
enough of that character among us in politics as well as in 
_ other things—has in any pamphlet or newspaper thrown 
out the idea.”? Lansing set forth the impracticability and 
danger of the plan as follows: “It is proposed that the 
general legislature shall have a negative on the laws of the — 
states. Is it conceivable that there will be leisure for 
such a task? There will, on the most moderate calcula- 
tion, be as many laws sent up from the states as there are 
days in the year. Will the members of the general legis- 
lature be competent judges? Will a gentleman from Geor- 
gia be a judge of the expediency of a law which is to ope- 
Ly rate in New Hampshire? Such a negative would be more 
J injurious than that of Great Britain heretofore was.”* 
Gouverneur Morris thought that the proposal of such a 
measure would disgust all the states. “A law that ought 
to be negatived will be set aside in the judiciary depart- 
ment, and if that security should fail, may be repealed by 
a national law.’’* Sherman pertinently urged the objection 
“Such a power involves a wrong principle, to wit: that a 
law of a state, contrary to the Articles of the Union, 
would, if not negatived, be valid and operative.’”* 

To what extent the adoption of this clause would have 
_ modified the constitutional and political development of 
_ the Union would be a most interesting subject of specula-_ 

tion in the department of what-might-have-been. But, 
although it must be admitted that the Supreme Court 
has on several occasions proved unequal to its task, it may 
still be safely asserted that from the standpoint of to-day, 
Madison and Wilson were here misled, while Luther Mar- 

1 [bid., V, 172. 
* Ibid. V, 215. 


* Elliot, V, 321. For Hamilton’s ideas on this subject, see Elliot, V, 205. _ 
* Elliot, V. 321. 
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tin, Lansing and others of a party to which we seldom 
look with gratitude, did good service on this occasion in 
working against the insertion in the Constitution of a 
clause at once superfluous and dangerous. 

The action and scope of the Federal Courts is two-fold in 
two senses. I. In respect to law, they deal with the inter- 
pretation of the Constitution, on the one hand, and of the 
laws made by Congress, on the other. II. As a constitu. 
tional intermediary, the courts, in the first place, destroy 
the force of unconstitutional action on the part of Con- 
gress, and so protect the people, as well as the other 
branches of government, from the encroachment of the 
legislative body. Again, they keep the state governments 
from usurping powers which are either denied them or are 
vested by the Constitution solely in the central govern- 
ment. The Federal Courts, like other courts, decide cases 
according to the law of the land. The Constitution is a 
part of the law of the land. A so-called unconstitutional q 


law is no more to be considered in deciding a case than the 
wishes or commands of an individual. The proceedings in 
Congress have failed simply from want of power to alter 
the condition of the body of the law upon which decisions 
must be based. Thus, the courts exercise no extraordinary 
power in the so-called decisions on constitutional matters. a 


In all their activity they must determine what the law is, 
as well with regard to the common law as to the federal 
legislation. This complete assimilation of the laws of the 
Union to the body of the law of the land is the underlying 
principle of our federal judiciary.’ 

All direct and uncalled-for criticism of the action of 
states and of Congress by the judicial power is prevented _ 
by the method of adjudication, which Sir Henry Maine ~ 
points out to be distinctly English. “No general proposi- 
tion is laid down by the English tribunal unless it arises — 
on the facts of the actual dispute submitted to it for adju- 
dication.”* The judges hold their offices during good 


1 See Marshall, Elliot, III, 553, and Federalist, No. 78. 
2 Popular Government, p. 219. 
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behavior—a plan, according to Hamilton, “conformable to 
the most approved of the state constitutions.” ? yr 
The question of appointment of the judges caused much © 
discussion. It was first decided that the Senate should 
have this power.* Mr. Gorham, dissatisfied with this plan, / 
“suggested that the judges be appointed by the executive, 
with the advice and consent of the second branch, in the 
mode prescribed by the constitution of Massachusetts. > 


This mode, which “had been ratified by the experience _ 
of a hundred and forty years,”* was the one ultimately 
adopted. 
Sir Henry Maine speaks of the Supreme Court as a “ vir- 
tually unique creation of the founders of the Constitution.” J 
But it is,as we have seen, unique rather in position than in — 
form. There were supreme courts in many of the States, 
forming a separate branch of government, with judges 
chosen for good behavior, and, in one state at least, in 
the manner prescribed by the Federal Constitution. Even © = 
in respect to constitutional importance we find a precedent si - 
in the state courts, for Gerry,in maintaining that “the 
judiciary would have a sufficient check against encroach-— 
ments on their own department by their exposition of the 
laws, which involved a power of deciding on their consti- 
tutionality,”’ reminded the Convention that “in some states 
the judges had actually set aside laws as being against the — 
Constitution.” 
“Le grand objet de la justice est de substituer l’idée du 
droit a celle de la violence; de placer des intermédiares _ 
entre le gouvernement et l'emploi de la force materielle.” * 
As a lubricant to reduce to a minimum the friction between | 


* Elliot, V, 328 and 330. + All judicial officers shall be nominated and — . 

appointed by the governor, by and with the advice and consent of the council, and 

every such nomination shall be made by the governor.”” Cons. Mass, 1780, Pt.I1I,Ch. | 

II, Sec. I, Art. IX. 

* Popular Government, p. 217. 

5 Elliot, V, 151; ILI, 299 and 325. 


1 Federalist, No. 78. 
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the parts of the complex machine of federal government, « 
nothing has ever been devised so ingenious and so perfect 
as our system of supreme and inferior courts." 


v 


In its chief features, then, we find our Constitution to be 
a skillful synthesis of elements carefully selected from 
those entering into the composition of the then existing 
state governments. The Convention “was led astray by 
no theories of what might be good, but clave closely to 
what experience had demonstrated to de good.”* The 
separation of powers, the form of the legislative assembly, 
the characteristics of the two branches, thé representation 
and its periodic readjustment, the mode of passing laws, 
the institution of a single executive, the mode of choice by 
electors, the President’s veto and his executive powers, the 
Vice-president, the regulations concerning impeachments, 
the judiciary, especially its form, the manner of appointing ~ 
judges of the Supreme Court, and, it may be added, a 
number of minor points, such as the definition of treason, 
which it has seemed unnecessary to mention specifically— 
all find their archetypes in the constitutions of the states. 7 
On the other hand, the isolated position of the President, 
the flexibility of our system of Federal Courts and the 
peculiar position by which they exercise an all-important 
influence on the welfare of the Union, are original features. 
Asa federation, our Union differs in almost every respect 
from those which preceded it, so much so that De 
Tocqueville declares it an essentially new thing with an old 
name. The principle of representation which was in 1787 
confined “to a narrow corner of the British government” 
lies at the root of our Constitution, as it did of the state 
constitutions before it. The transcendent power and 
jurisdiction of parliament, a recognized principle of 


1 For a brilliant resumé of our judicial system, see De Tocqueville, Democratie, — 
I, 251 ef seq. 
2Mr. J. R. Lowell, address before the N. Y. Reform Club, April 13th, 1888. 
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must in all governments reside somewhere,’””* resting with | + 
the people. 


Bloomington, Illinots. 


1 Vide Blackstone Commentaries, 1, 160; also Dicey, Law of the Constitution. 
2 James Wilson’s Works, 1, 426-430. 
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English constitutional law,’ finds no analogy in the political 
ideas of this country, the “absolute despotic power, which — 
James Harvey Rosinson. | 
—— 


THE HISTORICAL vs. THE DEDUCTIVE 
METHOD IN POLITICAL ECONOMY. 


Tue offering which the most prominent leader of the 
younger generation of the historical school has made to 
the founder and head of that school, Wilhelm Roscher, at 
the fiftieth anniversary of his doctorate, is a most fitting 
tribute.’ It is as if Schmoller had presented a laurel- 
wreathed portrait of the veteran’s intellectual self. A 
vigorous sketch, which forms the centre of the book (pp. 
147-171), shows Roscher’s place and significance in politi- 
cal economy, and around this Schmoller has set a frame of 
older sketches, consisting chiefly of the literary portraits 
which he has made of other economists, as occasion served, 
during the twenty-five years between 1863 and 1888, and 
made, too, in the light of the historical school. It is this 
latter element which gives unity to the book. Embodied 
in these portraits a whole literary epoch stands before us— 
an epoch which includes the beginning and growth of the 
political economy founded by Roscher upon historical 
method, its battles and victories and renewed battles. 
The life-stage upon which Roscher’s scientific mission was 
fulfilled is thus faithfully exhibited to us. 

It is but suitable to the occasion that the reviewer, too, 
should devote his first words to that portion of the work 
which immediately concerns the person of the celebrated 
master. As Schmoller expressly says in a preface ad- 
dressed to Roscher, he has no wish to honor the judilas 
“with a panegyric such as is customary at celebrations of 


1 This article is a translation of an article in Conrad’s Jahrbicher fiir National- 
bkonomie (Vol. LIV, p. 75) by Professor Dr. v. BGhm-Bawerk, in which he reviews a 
late work of Professor Schmoller’s on the Literature of the Political and Social Sci- 
ences (“ Zur Litteraturgeschichte der Staats- und Sozialwissenschaften”). The book 
is dedicated to Professor Roscher, in honor of the fiftieth anniversary of his doc- 
torate. 
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this sort,” and he has not attempted it. On the contrary, 
he has sought to analyze psychologically, and with the 
strictest objectivity, the character and the work of his 
master. He has therefore, as is reasonable, placed duly in 
the light all the merits and superiorities of the man, but 
he has also not hesitated at least to indicate his weaker 
points. We have thus a character sketch which is, above 
all else, true, and which, in spite of a few wrinkles that 
the brush of the painter has not softened, is extraordina- 
rily honorable to its subject and creditable to its author. 
As is natural, Schmoller honors Roscher above all, as 
the road breaker of historical investigation in political 
economy. He shows how Roscher began as a philologist 
and historian, later to find his life-work in transplanting 
abstract political economy to historical ground. He rightly 
values Roscher’s rare historical gifts, his happy tact in 
interpreting and estimating an often incomplete set of 
facts, and his enormous, many-sided learning. He does 
not fail to point out, in this connection, that certain pecu- 
liarities “for which historical minds are not usually distin- 
guished” are also lacking in Roscher. He reviews the 
master’s most important works—his researches in historico- 
political science, his history of the literature of economics, 
and his system of political economy, which last is his most 
widely-known, but not his most important, work. He shows 
that important inequalities exist between the different vol- 
umes of the “System;” that in the two special volumes 
which treat of the economics of agriculture, of trade and 
manufacture, the peculiarities of Roscher’s historical ten- 
dencies are seen at their best, while the first volume on 
general theoretical economy and the volume on finance 
are of less value. He enlivens the description by means 
of comparisons, in which he contrasts Roscher as a sys- 
tematic writer with Rau, and as a literary historian with 
Diihring, and finally he sums up his study with the follow- 
ing concise and significant words: “ Roscher has the poly- 
historical feature in common with the older Gottingen 
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writers of the history of civilization; he has caught from 
Rau and the whole elder generation the deepest respect 
for Adam Smith, Ricardo and Malthus. His temper is 
uw = that of a sensitive, markedly conservative, scholar, who 
_ strives to destroy nothing suddenly, but slowly to rebuild. 


as to enlarge the tenets of the old school by historical 


_ the old and opening the new.” 
It is not my task to review separately each of the essays 
_ collected into the present book. They are all more or less 
familiar to the public. I will merely indicate which of them 
are best known. They are the essays on Schiller (1863), 
on Fichte (1864-65), List (1884), Carey (1886), Lorenz von 
Stein (1866), Knies (1883), Schaffle (1879-88), Funck- 
_ Brentano (1876), Henry George (1882), Hertzka (1886), 


the writings of K. Menger and W. Dilthey on the method- 
ology of political and social science (1883). 
I am led, however, to notice one theme which forms the 


_ He wishes quite as much to remain a dogmatic economist - 


_ essays, but which is treated most clearly and decisively in 
the last—perhaps not without the intention of giving it 
the impressive position of a “last word.” This theme is 
the method of investigation in political science. 

I am encouraged to do this by the following considera- 
tions: In the first place, the question has lost nothing of 
urgency since the first appearance of the essay referred 
to; the question how political science should be pursued, 
whether by “exact” or historical methods, is just as pressing 


was years ago. It seems to me that the occasion of the re- 
printing of the essay is for more than one reason more favor- 


able to a fruitful discussion of its contents than was that of 
its appearance. It is well known that the year 1883 was a 
hot one for the discussion of methods, and passion is seldom 
a good counsellor in scientific debate. The excitement has 
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z long since cooled, and I, for one, will make an honest 
endeavor to treat the subject sine tra et studio, and with 
the most unimpassioned objectivity. Moreover, Schmoller 
, _ himself has set me a noteworthy example, in that, although 
he still upholds his fundamental thesis, he has yet bya 
trifling change of style removed the personal bitterness 
against his former opponent. And finally, during the last 
six years much has come to light which essentially facili- 
tates a fruitful discussion of the question. There is no 
[ task more thankless than an abstract discussion of methods. 
It is extremely difficult to form a true conception of a 
z method and still more difficult to pass just judgment upon 
jt when it is presented only z# adbstracto, without an exhi- 
bition of its operations. From this fact the so-called empiri- 
be Be) cal method suffered greatly six years ago. None, or at 
oe s least few, had seen its workings, and we were at liberty, 
_ therefore, to form of it any conception which might please 
- ourfancy. To-day the case is different. To-day we have 
before usa whole series of works based on that method. 
a He who will, can by concrete examples see how the empir- 
ical method works, to what it is applicable, and to what it is 
not. In short, if it be true that experiment outweighs 
__ theory—and in questions of method this precept seems to 
_ me indubitable—we are to-day far better equipped than we 
were six years ago to make an impartial estimate of the rival 
methods of investigation. 
As a believer in frank statement of opinion, I am willing 
straightway to admit that I am a defender of the method 
called by Menger “exact,” and attacked by Schmoller 


. 1 While there is still so much to be cleared up in the subject itself, it is scarcely 
_ worth while to quarrel over the name. I will, therefore, briefly remark that the method 
_ in question is spoken of by many, especially by its opponents, as the ‘‘a priori” 
method, by others as the ‘“‘abstract-deductive’’ method, neither of which is quite 
correct, as we shall see. Menger, not without calling forth sharp opposition, calls it 

" the “exact” method. I would rather call it the ‘isolating’? method; for, as I not 

long since pointed out (Gdttingische gel. Anzeigen,1 June, 1889, review of Bren- 
tano’s “ K/assische Nationalikonomie’’), its essence consists in, first of all, observ- 
ing the different aspects of complex phenomena separately, but let it be understood, 
what is often forgotten, that it should not content itself with a partial view, or mistake 
the part isolated in thought for the whole, but, as far as possible, should construct 
out of the clearly grasped parts a complete whole. 
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and in order that there may be no misunderstanding as to 
the extent of this admission—a misunderstanding which — 
after certain singular events of recent date I have cause 
enough to fear—I wish by express explanation to place 
beyond the possibility of a doubt, what is in question and 
what I advocate. I expressly affirm, therefore, that so far 
as Iam concerned, I have absolutely no thought of casting 
doubt upon the complete right of the historico-statistical 
method to a wide and important province in economic 
inquiry ; I have still less intention of denying and belittling 
the enormous services that historical and statistical work 
has rendered and still renders to economic science; and 
least of all is it my intention—an intention which, through 
a singular misunderstanding, has often, and again quite 
lately, been imputed to the advocates of the abstract method 
—to assume an attitude either hostile or even indifferent to 
social and political reforms. Quite recently we have heard 
Brentano accuse the “abstract”’ school of thinking that 
with the refutation of certain socialistic errors, “ the perfec- 
tion of the present economic organization is demonstrated ;” 
the conduct of the school gives rise, he says, to the idea that 
‘all is in order in the economic world, and there is no 
misery except what people bring upon themselves ;” “in- 
comprehensible” to him are the followers of that school 
“which thinks that by newly formulating old truths, by a 
new definition of interest, or by the argument that differ- 
ences in productiveness of land, and hence rents will be 
found even in a socialistic state, it can get rid of these diffi- 
culties.”' There is, indeed, something incomprehensible in 
the matter, but it is the fact that Brentano could impute 
to me and my scientific associates views which we not only 
have never anywhere expressed, but which are diametrically 
opposed to our scientific convictions. It should be entirely 
superfluous to stop to defend one’s self against the imputa- 
tion of such antediluvian ideas ; but, when an economist of 
Brentano’s standing has not disdained to speak such slan- 


“*1Ueber die Ursachen der heutigen sozialen Not.,” Leipzig, 1889, pp. 28, 4 and 5. 
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ders, I, too, may not disdain once emphatically to ntti 
them. Istate here then, once and for all, that so far as Iam — 
concerned, and I am confident that in this instance my col- _ 
leagues of the abstract school will not gainsay me, such © 
opinions are utterly foreign and repulsive to us. It really — a 
does not seem to me possible to overlook the existence of _ 
much that is lamentable and in need of reform in the present . 
condition of society. I consider an indifferent, /azssez-faire, 
laissez-passer attitude toward them wholly wrong ; I sym- 5 
pathize most warmly with active efforts at reform in favor 
of the economically weak and oppressed classes, and en- | 
deavor as far as is in my power to further them. To be © 
sure, I have as yet written no book on the subject ; but can © 
that fairly be made the ground for charging me with the | 
very opposite of what I believe, and as a teacher always 
profess ? 
If now, we put all misunderstanding aside, the status at 
controverst@ may be reduced to the following simple terms : 
The question is not whether the historical method or the 
“exact” method is the correct one, but solely whether, along- 
side of the unquestionably warranted historical method of 
economics, we shall not recognize the “isolating ’’ method. 
Many, I among them, maintain that it should be so recog- _ . 
nized. Many others, most of them adherents of the his- 
torical school, reply in the negative. It is a practical neg- 
ative when Schmoller, for example, relegates to a despicable ¢ 
“little corner of the great structure of our science” all 
that can be accomplished by that method (p. 293), or when 
he emphatically declares that a new era of political science 
is opening, “but only through the conversion of the whole _ 
historical and descriptive material now in our possession, 
not through the further distillation of the abstract theses of a 
the old dogmatism, already a hundred times distilled,” =f am 
(p. 279.)* 
In favor of the equality of the two methods, which is 


= 


'Cf. also Brentano’s ‘‘ Die Klassiche Nationalékonomie,” fassim, especially pp. 
4 et seq., 28 et seq. 
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denied by the historical school, I will now attempt to set 
forth certain experiences and impressions which have, in 
the course of years, been forced upon me, and which do 
not seem to have been sufficiently emphasized thus far in 
the progress of the strife. If my plain speaking shail 
seem to take a polemic character, it will be entirely against 
my will. My desire is rather to heal the strife than to 
embitter it. Certain truths must be spoken unless all hope 
of coming to an understanding be explicitly renounced. | 
In any case, I beg those who differ with me to believe that 


I am able to separate the personal side of the discussion _ 


from the material, and that, in spite of the unavoidable 
opposition which I am forced to offer to certain statements 
of the leaders of the historical school, I continue most 
gladly to pay tribute to their real and important services to 
our science. 

It is admitted on all hands that the deductive metho 
which, generally speaking, is one of the two processes 
upon which the mind is dependent for the extension of its 
knowledge, is applied with rich results in almost all sci- 
ences, even in those which are pronouncedly empirical, 
like physics and astronomy. If this mode of reasoning 
were to be entirely, or almost entirely, banished from polit- 
ical economy, it would be necessary to point to very posi- 
tive reasons for distrusting so well tried a method. 

If now we review the grounds upon which stand the 
objections of the historical school to the “ abstract-deduc- 
tive ’’ method—and I use this name because it is conven- 
ient as a name, not because I am entirely satisfied with it 
—we meet two principal arguments. On the one hand it 
is sought from the peculiarly complex nature of social phe- 
nomena to deduce that the method of investigation in ques- 
tion is not adequate ; into this territory I shall not to-day 
venture, since far too much has already been deduced both 


for and against the opinion. Only in passing, I would a 


point out the curious fact that though the historical school _ 
looks so contemptuously on deduction, yet to establish the 
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proposition that abstract-deductive reasoning is not applic- 
able to political economy, they make a brave use of abstract 
deductions. On the other hand, and chiefly, they combat 
the method with an argument drawn from experience : the 
classical political economy worked by this method; it 
erred ; therefore, they conclude, the method is proved to 
be unfit for the inquiries of political economy. 

In this favorite argument of to-day the unprejudiced 
thinker finds something quite remarkable, and that is the 
extraordinary assurance with which claim is here laid to 
strictness of experimental proof. In most cases one 
scarcely ventures to regard a general statement as proved 
by experience until its correctness has been established by a 

whole series of separate concurrent instances of as many 
various sorts as possible, while here the pretended experi- 
| mental proof that abstract deduction accomplishes nothing 
a in political economy rests upon one single instance—that of 
e. the classical school! And what sort of an instance is that ? 
The case of a young science in its beginnings! When did 
ever a science win the whole truth at the first throw? Has 
not every one, even the most rigorously empirical—have 
not astronomy, physics, history, floundered for centuries 
from one error to another, fished up out of each phase of 
error scattered grains of truth, one here, another there, 
a and slowly, very slowly, gathered them into the upward 
tending structure? And what no other method has been 
able to do the abstract-deductive method is expected to 
accomplish for political economy. Rich treasures it has, 
indeed, brought to light, as its opponents well know, and 
of these, too, not a few. But that at the first onset it 
should bring forth the whole truth, and nothing but the 
truth, that is too great a miracle to ask. Because it has 
not wrought the miracle shall it be now and always denied 
all confidence ? 
The rashness of .this judgment is not the only peculiar 
feature which the historical economy’s conception of the 
classical exhibits; therewith is associated a singular con- 
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tradiction in its estimate of the classical economy, a 
strangely inconsistent coupling of depreciation with exag- 
geration of the ability of the latter. That is to say, on the 
one hand the body of classical doctrine is somewhat shortly 
and dryly designated a mass of fatal error, and therefore 
repudiated ; on the other hand, a superhuman ability is 
imputed to the same men whose achievements are so bit- 
terly censured. It is implied that all knowledge which 
could be derived by their methods they had derived to 
perfection from the material within their reach, so that a 
“further distillation of the abstract theses of the old dog- 
matism already a hundred times distilled” offers absolutely 
no prospect of further gain. The men are thus in the 
same breath represented as both fallible and infallible— 
fallible in the choice of methods, infallible in the use of 
them. 

It seems to me that under such conceptions the scientific 
situation cannot fail to be misunderstood. The classical 
economists have probably accomplished more in some direc- 
tions than the historical economists are willing to allow. 
With that point I am not now concerned. It is quite certain 
that in other directions they have accomplished very much 
less. They are far from having distilled from familiar facts 
and hypotheses all that could have been derived by their 
method—quite the contrary. They have but very imper- 
fectly distilled, and in countless cases they have been una- 
ble to derive the best conclusion from their premises. 
Their theory swarms with vital questions, not of method 
alone, which they have wrongly handled. Instead of many 
examples take one, the very popular and important doctrine 
of value. The experience from which the general theory 
of value is to be derived was about as complete for the 
classical economists as it is for us. What did they make 
of it? Some declared that the creative principle and 
measure of value was the amount of human labor involved; 
others, more numerous, that it was the cost of production. 
Both definitions are false, as every one to-day knows. But 
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—and this is the point to be emphasized—they were branded b 
ioe not by the discovery of some new and startling fact 
which advanced empirical investigation has brought to 
light, but by the everyday experiences of the world, expe- _ 
riences which were necessarily as familiar to the classical _ 
economists as they are to us. It was not that in this case 
their empirical knowledge was insufficient, but that they a 
here, as in countless other cases, “distilled” badly. 

If the question under consideration were only to correct _ 
a somewhat platonic, adscititious judgment as to what rank 44 
in personal esteem is to be accorded to the heroes of the 
classical economy, it would be scarcely worth while to 
bring it up here. I think, however, its significance goes | 
much deeper. I think, in fact, that herein lies the key 
not only to an understanding of the position of the histor- 
ical economists in regard to methods, but also to an under- ; 
standing of their great mistake. Had the classical school — 
indeed fully accomplished all that could be accomplished a 


right in maintaining that further progress could be made 
only by a change of method. They conceive the present © 
condition of our science to be that of a mine out of which | 
each man in his turn has dug a certain amount of ore, | 
that ore being now completely exhausted. If one hopes 
to find more metal here, he will not be likely to smelt again — 
the barren slag, but rather dig for new ore; or,as Schmoller— 
would have it, he will not be likely for the one-hundred- ; 
and-first time to distill what has been distilled one hundred 
tim :s already, but would collect new material out of the 
store of historical and statistical experience. 

The case of our science is, however, not this. It is more 
correctly conceived as follows: From the universal expe- | 
rience of mankind, from history and statistics, an enormous 
treasure of empirical raw material was even before our day 
brought to the furnace. The classical economy, which, in 
spite of its prematurely given name was only an incipient, 
embryonic science, with its well-meaning but primitive and 
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untaught art extracted much gold, but that which required 
a finer process it could not reach. What then shall we do 
_ who come after? The answer, both metaphorical and lit- 
eral, isa simple one. We have evidently a double task: 
- we must by means of an improved, more careful, process, a 
stricter “distillation,” extract the countless grains of truth 
still in the old one, and we must at the same time mine 
new empirical material for future refining, the richer the 
better. But what would the historical school have instead? 
They would first of all open an era devoted to the collection 
_ of materials. They would have, first of all, in addition to the 
enormous mountain of raw material which lies still 
unworked, a second mass, if possible still larger than the 
first, before we begin again to “distill.’”* 

Under some circumstances this might be all very well, 
but under the given conditions it seems to me a highly 
unsuitable plan, and for more than one reason. In the first 
place we should not in science, any more than in everyday 
» life, put off till to-morrow what can be done to-day. In the 
_ second place each ray of light, even the dimmest which 
theory has yet drawn from the old facts, helps to lighten 
the search for the new. Empirical investigation, even in 
its lowest form—the collection and tabulation of facts—is 
far from being merely mechanical work which one could do 
just as well with his eyes shut. For he who would merely 
gather facts with success must be a seer who knows what 
he wishes to find, and when and how he can find it. 
_ Consciously to give up the present preparation for a “ dis- 
tilling theory” is consciously to prefer carrying on the 
_ work of collection in the dark rather than in the twilight, 
or in the twilight rather than in full day. And finally, I 
cannot repress a grave doubt whether the historical school 
will be either able or willing, when the future to which they 
point us shall have become the present, to redeem the 
promises with which they put us off. They promise to 


1 Cf. Schmoller “ Zur Litteratur-Geschichte, etc.,” p. 278 e¢ seg. Brentano’s Die 
 Klassiche Nationalékonomie, p. 28 ef seg. 
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build us a theoretical structure sometime in the future if __ 
only they first be allowed to provide for it the broader ee 
empirical foundation which they deem necessary. That _ 
would be all very fine if we could be sure that the histori- 

cal school is to-day hindered in construction by nothing 
else than a lack of material. There are those who suspect 

that the present theoretical sterility of the historical _— 
economy is due to quite another trouble—not to the lack _ 
of material from which to construct, but to theirmannerof _ 
treating it. To speak plainly, there are those who suspect Me 
that in order to extract an adequate general theory from 

the given empirical material, just that due measure of _ 
abstraction and use of deduction is necessary which the | 
historical scHool definitely reject. In favor of this view _ 
there is much that could be said, upon which, for fear of _ 
becoming prolix, I will not enter; I shall later on have 
occasion in another connection to make some remarks that 

will serve to support it. But assumed that this view is the 
correct one—a supposition which is not at all precluded by 
previous experience—what of it? 


far as ever from a constructive theory. They will have to 
put off the fulfillment of their promise from decade to 
decade, until, tired of fruitless expectation, men seek its rie : 
fulfillment elsewhere ; and hereby precious years and scores 
of years will have been irrevocably lost to German political 
economy. 
It is far from my intention by these remarks to depre- | 
ciate the value of empirical investigation. To prevent the 
possibility of any misunderstanding, I will be still more | 
explicit. In my opinion there is not the slightest doubt _ 
that the extension of the empirical material of the science 
is advantageous to its development. A difference of opin- 
ion can exist only in regard to the respective degrees in 
which, in the present actual circumstances, the purveyance- 
of new empirical material on the one hand, and on the © 
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other hand the “abstract-deductive’ consumption of the 
old material will further that development. In regard to 
this question, which is less a question of principle than one 
of fact, it seems to me that they of the historical persua- 
sion err, misled by their previously mentioned miscon- 
_ ception of the actual condition of the science. They too 
. highly magnify the office of empiricism. Starting with 
oh the optimistic assumption that the former “ distillation” 
accomplished all that was then possible, and that the 
_ advance of political economy is hindered only by the lack 
of “descriptive empirical material,’” they can naturally 


4 


expect nothing from repeated distillation of the old mate- 
rial, and are forced to stake everything upon the enrich- 
ment of it ; this enrichment from empiricism they regard 
not only as advantageous, but as the only means in the 
present condition of affairs to the accomplishment of our 
end. 

This conception seems to me not to correspond with 
the facts. The case appears to me to be rather as follows : 
The problems of political economy, from a technical point 
of view, fall into two classes. Upon those of one class the 
mark of the historical school is indelibly stamped. Nor 
\\ would I proceed otherwise than by the historical-statistical 
method if I had to study, for example, the influence of 
retail trade upon price or the economic influence of the 
division of property in land. Even here we cannot do 
wholly without deductive reasoning, as is shown by the 
masterly combination of sharp-sighted deduction with solid 
empiricism in the works of many of the strongest advocates 
of the historical method—Nasse, Conrad, Miaskowski, 
Schanz, Schonberg, and others. But at any rate, for this 
7 class of problems the rule holds good that if one wishes to 
a further the solution of them he must begin by enlarging 

. his knowledge of facts. Every addition to our experience 


is in such a case valuable and fruitful. Without claiming 
to define with precision the limits of this class, it may be 
> said to include most practical or social-political problems 
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as well as questions of detail attaching to theoretical _ 
problems. 

With the second class of problems, however, the case is é 
different. For them experience has already done all, 7 
nearly all, that it can do. It has thousands and millions _ . 
times over brought to our notice certain obvious outward _ 
relations, and a further pursuit of empirical investigation 
would have no other result than to bring out, perhaps ten 
thousand or ten million times, the same familiar outward 
relations. The difficulty, and at the same time the scien- | 
tific problem, is not in acquiring facts, but in mastering 
and correctly interpreting the facts long since acquired. 

A few examples will make this clear more quickly than will a 
any abstract analysis. Man’s estimate of the value of prop- 
erty has been millions of times observed. Science has to 
answer the question, What is the final principle and meas- 
ure of our estimate of value—the labor involved, or the 
cost of production, or the degree of service rendered, or 


the estimated final utility, etc.? Ido not suppose anyone 


thinks we shall be nearer the answer to the question when 
we shall have collected a second or third or tenth million of oy 
estimates of values, when we shall have emptied all the 
arsenals of history and statistics in the determination to 
find out what meat and grain were worth to the citizens of 
Elberfeld in the Fifteenth Century, or what cotton is worth — 
to-day in England, Sweden, Turkey and India, although I 
would not deny that for certain details of the theory 
of value this information will always be useful. All the 
elements for the solution of the problem are contained in 
the first million of instances—perhaps in the first “since 
—as surely as in the last. The art is merely to set them 
free, and to that end it is not greater extension, but greater 
profundity, that is needed. Again, the existence of a cer- 
tain empirical relation between cost and market price has 
long been beyond a doubt. Science has to answer the — 
question on which side is the cause and on which the > 
effect—whether the high cost of production is the el 
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or the effect of a high price of the product. Here, again, 
the increase of empirical material is of no benefit. Nu- 
merous observed instances tend to support the former 
notion, as when, after rise in the price of hops, a rise in 
the price of beer follows. Other instances support the 
latter view; for example, the rise in the price of brick- 
kilns after a rise in the price of bricks. And in every 
thousand and every million of instances cases of both sorts 
will be found side by side in almost equal proportion, 

so that after the tenth thousand you are no wiser than you 
might have been after the first. Here, then, it is not a 
greater accumulation of observed cases that will help, but 

a deeper insight into them. And thus it is with the whole 
category of theoretical problems—as the question of the 
true character of the influence of supply and demand upon 
price, of the true function of capital in production, of the 
origin of interest, of the relation between saving and the _ 
accumulation of capital, etc. The most general and fun- _ 
damental questions of theory belong, as it seems to me,to 
this class of problems. 

Hence springs a double consequence: first, it is not for 
all questions of political economy equally that we are to 
look for advantage from the further accumulation of -em- 
pirical material, for in important spheres of investigation 
such accumulation is useless and purposeless, and advance 
is to be expected only through more effectual “distillation” 
of facts already known; secondly, in the same spheres 
mere quiescence and hope from the future are out of place. 
What can be done at all can be done as well, and better, 
to-day than after twenty years more of industrious obser- 
vation. These years would bring us nothing but disillu- 
sionment and a mass of superfluous material, and we must 
even then begin what I and my colleagues are doing to-day, 
and what the historical economists would prevent us from 
doing —the intellectual exploitation of the treasures of 
experience by all the methods which our mental constitu- | 
tion allows, and among them by the method of abstract- 
deductive “distillation!” 
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If it is instructive to hear what a man says in regard to 
a question of practical conduct, it is still more instructive : 
to observe how, under the given conditions, he himself - 
acts. For such observation the conduct of the adherents 
of the historical school in this connection fur=ishes an 
excellent opportunity. It is noticeable that in questions 
which, like those above mentioned, from their nature re- | 
quire abstract-deductive treatment, the historical econo- ia 
mists invariably have used, and still use, the very same 
abstract deduction which they, in words, repudiate. In — 
the elder generation this is extremely easy to prove—is _ 
even notorious. They still treat chiefly theoretical prob- _ 
lems, or, at least, discuss them, and that being the case, 
they felt themselves forced into the method which the _ 
nature of the problems demanded. Everybody knows that i 
Roscher filled the greater part of his “Grundlagen der 
Nationalokonomie”’ with the scouted doctrines of the clas- — 
sical economists. In Knies’ highly-esteemed works on 
“Wert” and “Geld und Kredit” abstract-deductive rea- 
soning predominates,’ and Hildebrand takes the same road 
when he is led to an opportune digression upon some simi- 
lar subject—value, for instance, and the explanation of the 
phenomenon that useful things often possess little value, 
while comparatively useless things possess great value. 
The same trait in the younger generation of the histori- 
cal school is, at first sight, less striking. Theoretical | 
problems of a general nature are to-day almost entirely 
avoided, and—I say it with no depreciatory double mean- | 
ing—if the history of the development of this or that — 
municipal guild or the price of grain in a certain place, or _ 
the population of some medizeval town, or any similar sub- 
ject, is to be investigated, little occasion is offered for — 
delving into theoretical problems. But yet it is not possi- — 


i Schmoller himself says of Knies, that ‘“‘in one of his youthful works he had, _ 
indeed, demanded the historical method, but that in his riper works on ‘ Money and 5 
Credit,’ which will always belong to the best that German theoretical political econ- i [ 
omy has produced, he has, in all essentials, abandoned this method for the more or 
less abstract method by which Menger himself works.” Litt. Gesch., p. 293. 
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ble entirely to avoid contact.with the latter. It is abso. — 
lutely impossible to make a report upon a question of 
economics, much less to discuss it, without touching upon 
general theoretical conceptions and propositions. For ex- 
ample, whoever has occasion to explain a rise in the price 
of meat by a rise in the cost of raising cattle indirectly 
recognizes the law, although it may be with many limiting 
clauses, that between the price of goods and the cost of | 
production a causal relation exists ; or whoever, in speaking 
of a fall in rates of interest, says that the “price of capital” _ 
is lower, unconsciously acknowledges himself an adherent of | 
the view that there is such a thing as a real, independent 
“use” of perishable and representative commodities, and 
that the existence of interest on capital must be explained 
by the real existence of that “use” as an independent 
element. In this wise the younger generation let slip, 
unconscious, veiled acknowledgments, perhaps the more 
significant because unintentional. 

The instructive point is that the substance of these 
acknowledgments is almost always borrowed from the older 
abstract-deductive teaching. “ Naturam expellas furca, 
tamen usque redibit.” The historical school have discarded 
abstract deduction, but they cannot write three pages on 
economic questions, even in the historical style, without 
general theory, and one can construct no general. theory § 
without the use of abstract deduction. For facts are not 
so accommodating as to present themselves to the eye of 
the investigator ranked in a scale ascending from the most 
special facts to ultimate, general facts. Even if such an 
orderly structure really exists, it is seldom or never imme- 
diately visible in its completeness ; single links, single terms 
of the scale, are almost always hidden at first, and their 
existence must be assumed by a deductive operation, the _ 
results of which are afterward to be verified by experimen- 
tal test. To take again one example instead of many: If we 
let only the facts, which are obviously perceptible, speak for 
themselves, we shall never discover whether the value of 
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eye cannot here unaided see, the mind must construct by 


tat this and similar questions? As already shown, they must 


F ent and future time the use of abstract deduction as a 


materials is the cause or the’effect of the value of the pro- 
duct. It is easy to see that there isa relation between the 
two, but the whole structure is to our eyes so distorted by 
complications that by simple observation we cannot tell 

which of the two facts occupies the lower and which the 
a higher place in the scale of causation. What the outward 
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_means of a series of abstract speculations. The theory of 
final utility, as is well known, was thus worked out, and in 
such a manner that the internal series, as well as the 
i experimental proof, was actually complete. 

What position, now, does the historical school’ take upon 


sl have one view or another, and it is impossible to arrive at 

one without an abstract-deductive operation ; the histori- 
cal school on principle deny even the intention of perform- 
ing such an operation ; hence there is no other course left 
for them than either consciously or unconsciously to appro- 
priate what others before them have deduced—in other 
words, to appropriate the doctrines of the old classical 
economists. The historical economists have thrown them 
out at the front door of science only to have them slip in 
again through a back door into their own works. Anyone 
who will take the trouble to observe may gather an impos- 

_ ing array of utterances which can be construed in no other 
way than as acceptance, probably involuntary, of the offi- 
cially repudiated classical doctrines. 

This state of affairs naturally has dubious consequences. 
The least of them, since it is only personal, is that the his- 
torical school lay themselves open to the charge of incon- 
sequence. Far more serious is the objective injury done 

___ by the historical school, in that, while scouting for all pres- 


“further distillation of the old dogmas already a hundred 


?Under this head I include, as the connection shows, only the historians of the 
strictest orthodoxy, the methodically exc/usive writers; not those numerous econo- 
mists who, although they have been active chiefly in historical or statistical investi- 
gation, have yet kept in sympathy with the “ dogmatic” economists.. 
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times distilled,” they yet remain fast in the same sorry _ 
slough of dogma in which the first imperfect attempts of 
the old economists involved them. To deny a faultis to | 
hinder its correction. If they decline the more recent 
advances in the theory of value or of capital because they __ 
are acquired by abstract-deductive methods, but yet cannot _ 
themselves avoid referring to value, the influence of cost ; 
upon price, the productiveness of capital and the like,they __ 
remain grounded on the same contradictory, half-appre- _ 
hended, or misapprehended conceptions which the classi- _ 
cal economists brought to light. That adherents of the his- __ 
torical school themselves occasionally find fault with the 
doctrines does not help the matter at all. A bad doctrine | 
is never made better by fault-finding alone, and whoever 
depends upon a creed which he himself finds worthless 
has a worthless creed indeed upon which to depend. ' 

It seems to me that from one point of view the attitude — 
of the historical school toward abstract-deductive theory is 
the same as that of loose, theory-disdaining routine to all 
theory. The man of routine who arrogantly rejects theory 
usually rejects only the new and advanced theory, while he 
remains unconsciously fettered by the superannuated 
notions which have filtered into practice, into the judg- 
ments and prejudices of “common sense.” And the his- 
torian who purposes to reject abstract deduction in gen- 
eral, in reality rejects only its newer, improved results, and 
thereby remains, the more unsuspectingly, the more surely, 
under the dominion of the old false deductions.’ 

If a tendency of method is more faithfully mirrored in 
the works than in the words of its followers, we can in no 


1 To what a compromising extent this contentment with the old incorrect plati- 
tudes and this unfamiliarity with their statements of theory—boldly criticised, how- 
ever—and their substance can, in certain cases, be carried, out of sheer rabidity in 
method, is well shown in W. Sombart’s latest criticisms of Wieser’s ‘‘ Naturlichen 
Wert” (Schmoller’s Jahrbuch, Vol. XIII, 1889, Part 4, p. 238). I wish this critique 
the greatest publicity, for the critical reading of it will make the spirit in which it was 
written more repulsive to the unprejudiced mind than I could make it by the most 
cogent arguments. Moreover, I am far from wishing to measure the whole school by 
such extravagance. 
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way better obtain a fair presentation of the attitude of the 
party of the defendant than by holding up the glass to 
them. How do those economists really proceed whom it 
is the fashion to name the “ abstract-deductive school ?” 
Supported by certain ambiguous words of Menger,’ 
which were assuredly not intended by him to convey the 
meaning which our opponents have found it easy to foist 
upon them, the opinion has become widespread that the 
so-called abstract-deductive method is unempirical, starting 
_ with hypotheses which have no correspondence with the 
fact, and therefore spinning abstract conclusions without 
concern as to their empirical reality.2 No representa- 
tion could be further from the truth than this. The ab- 
stract-deductive method as presented in the German liter- 
ture by C. Menger, Wieser, Sax, myself and others, is in 
its very essence a genuinely empirical method. Itis by no 
means exclusively and finally abstract-deductive, for which 
reason I can accept the name only with qualifications ; it 
has no fancy for 2 priori axioms as a basis for its infer- 
ences, nor does it confine itself to inferences and deduc- 
tions. On the contrary, it starts exactly as the historical 
school would have it start, with observation of actual con- 
ditions and endeavors from this empirical material to derive 


general laws. But it recognizes the utility—for technical | 


reasons above referred to—of tracing causal connections, 
not only from special to general, but also, for the sake of 
experiment, from general to special. It thereby often dis- 
covers links in the chain of causes which were, of course, 
present in the complex, empirical facts, but which were 
there so deeply inwrapt that they would hardly, if ever, 
have been discovered by a purely inductive method. To 

1“ Nothing is so sure as that the results of the ‘exact’ method of theoretical 


investigation, measured by the standard of reality . . . appear inadequate and 
unemfpirical.” Methode der Sozialwissenschaften, pp. 54 and 59. 

7"Menger . . . supposes that political economy is an exact science, i. ¢., that 
it desires, in a one-sided way, to derive from what it considers first elementsa quantity 
of safe, deductive conclusions, in opposition to which empirical realities may be con- 
temptuously put to one side as something immaterial.’’ Schmoller, Litt. und Gesch., 
Pp. 283. 
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the eye taught by preliminary deduction where and how to 
look, the same facts are easier to find and to verify, as the 
astronomer Leverrier, in an often-quoted but none the less 
forcible example, from given empirical premises, the dis- 
turbances of the orbit of Uranus, deduced the existence, 
the motion and orbit of the planet Neptune, and then 
actually found the planet in the orbit he had calculated. 
However, we will not make words, but proceed to look 
at facts. Take a practical example. The best known 
among the doctrines of the abstract-deductive school is 
the theory of value based on final utility. How did they 
arrive at it? By some soaring @ prior? speculation? Not at 
all. In the first place they simply observed how men prac- 
tically regard property, and they found that men value it 
not, as the theory of abstract value teaches, according to 
the utility of the whole species; neither, as the labor 
theory teaches, according to the amount of labor embodied 
in it, nor according to the cost of production, but they 
value it simply according to the effective increase of well- 
being which they expect to secure by the possession of it. 
A further empirical investigation, rightly conducted, and 
supported by deduction, gave this result ; that invariably 
we must regard as the dependent effective increment of 
utility that one which, in a given case, one can most easily 
determine, if necessary, to do without, 2.e., that consump- 
tion of utility which, among all the consumptions made 
possible by the possessions of the given individual, is of 
least. importance, or the so-called “final utility.” With 
such a key in hand one can tirelessly investigate all the 
changes and complications of practical life, the commonest 
as well as the most fantastic, and need not rest until the 
test has been everywhere successful. Not long since one 
of the leaders of the historical method, by no means 
friendly heretofore to the abstract-deductive method, was 
impelled to recognize that the theory of the measure of 
_value was derived from “an immediate observation of life!” 
Ian claim a similar genuinely empirical basis for my re 


rig 
‘ 
| 
| 
| | | 
| P 
| 
| 
4 
oF A. 4 


ab 


METHOD IN PoLitTicaAL Economy. 


searches in the theory of capital ; for example, my inquiries 
into the productive function of capital, into the relation of 
saving to the accumulation of capital, into the existence 
and the rationale of the lower estimate placed upon future 
than upon present possessions of property under certain 
conditions, into the exceptions to this rule, into the origin ‘- 
of interest and the like. And if Schmoller rightly de- 
mands that political economy should provide itself witha _ 

sound psychological foundation (p. 282), he will find his de- 

mand nowhere so nearly met as in the works of the so-called 
abstract-deductive school, in the works of a Jevons or Sidge- i 
wick, a Menger or Wieser ; indeed, it would not at all sur- 
prise me if in the future this school.should come to be ~~ 
called the “ psychological school of political economy.” 

Again, it is a mistake to say, as has been said, that we 
would deduce everything from a single premise, the postu- | 
late of an enlightened self-interest, without troubling our- 
selves about other highly important factors of social econ- 
omy—habit, custom, humanity, nationality and the like. 
Whoever will fairly review our works will find, indeed, that © 
we now and then expressly concern ourselves with the _ 
working of an enlightened self-interest only, and analyze it _ ‘ 
in detail ; but he will also find that we never forget the in- 
fluence of the other factors, and still less deny it. At — 
times we also devote care and attention to this influ- | 

ence ; but life is short and art is long, and since we are not 

able to exhaust all things, we must often content ourselves 
with merely noticing the existence of such incidental influ- © 
ences, the necessity of taking them into account and filling 
in the gaps which for - apne have been left open. For i< 


theory of price eat familiar to the reader, the first, 
general part of which I worked out in detail and then added 
the second part as a necessary complement.’ 
A careful inquiry would probably lead to the conclusion 


1 Jahrbuch fiir Nationalékonomie und Statistik, N. F. Bd. XIII, p. 477, 
especially 486to 488. 
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_ that the doctrines of the classical school, decried as highly 
abstract-deductive, were by no means abstract-deductive in 
_ their origin, but were, in the last analysis, empirical. It 
seems to me highly probable that the doctrines of demand 
a and supply, the theories of value based upon labor, cost of 
i" production, etc., were not originally the results of specula- 
_ tion, but were the products of crude empirical observation. 
‘However that may be, we who are living have a right to be 
judged, not by what an old prejudice fables about us, but 
_ rather by what we actually do, and in view of our actual 
attitude the charge of denying or ignoring living realities 
must in the end be withdrawn from our account. 

: “ By their fruits ye shall know them” are the words 
_ Bong has put at the end of his reprinted essay on 


Menger. I accept the principle gladly. As to the ade- 
quacy of a method there is no juster index, and for us none 
- more expedient than the sum of what the method has 
_ accomplished. But as a matter of course we demand that 
_ the principle, as a test of our method, should be applied to 
what we ourselves have done. This protest is directed 
against a treatment as remarkable as it is common, which 
Brentano not long since brought heavily to bear upon us in 
a dissertation upon the classical economists. It is a favor- 
ite practice to criticise the abstract-deductive economists 
a of the past, and there nothing is easier than to point out 

errors and misconceptions under which our grandfathers 
es “id labored 80 or 100 years ago, in the childhood of our science, 
then to extend the same judgment, without qualification, 


A to the abstract-deductive economists of the present day. 
| _ That is unjust. If we are to be judged, make out the case 
Pe against us and not against our grandfathers. For our own 
faults we will willingly be answerable, but to be made 
answerable for faults committed by others which we have 
ourselves no less strongly reprehended than have the his- 
_ torical school, we must decline. 
If we strike a balance between what the historical 
school have done in the province of theory and what we 
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the result. I say advisedly in the province of theory. For ae $ 
it is only here that the question of method is in dispute. © Ad? i 
In the province of practical social- politics, for os 

reasons, the historical-statistical method is so unquestion- = 
ably superior that I do not hesitate to declare that a = — 


abstract-deductive legislative policy in economic and social _ 
matters would be as much of an abomination to me as to_ 
others, but when Schmoller lays claim to the same supe 
riority of the historical method in the province of theory “e 
proper’ he seems to me to be out of touch with the facts. a4: 7 
A glance at what has been done in Germany in the last a 
thirty or forty years in the department of theory seems ee 
to me, rather, to show the following results : The histori- it 


of criticism of theory, although the lion’s part in the om. - 
cal revolution which shattered the sovereignty of the 
classical economy was taken not so much by the historians 
as by the Socialists and the Socialists of the chair—by — 
Rodbertus, Lassalle, Wagner and Schaffle. Inthe province | 
of positive theory, however, the efforts of the historical — 
school have been confined almost exclusively to questions — 
of detail. They have made, for instance, quite remarkable 
investigations into the influence of retail trade upon price; ey 
into the fluctuations between the prices of different classes _ 
of goods in long periods of time, as well as into countless _ 
details of the subject of money, exchange, banks, etc. On — : . 
the other hand, the great questions of general theory have -? 
either not been touched at all by the historical school, * ‘an 
else, as in the case of Knies, have been treated by another 

than the historical method. All the positive foe il 
which general theory has made in recent times are notori- 
ously due to other methods. In proof of this I would call 
to mind the investigations of Knies and Wagner in money | 


1 Wherever healthy tendencies to new theoretical formulation show themselves _ 
to-day, the truth of this observation (that all help is to be expected from the empiri: 
cal method) is strikingly evident. P. 280. 
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and credit ; the rich German literature on value which has 
lately culminated in the theory of final utility ; the correc- 
tions made with the help of this theory in the much 
scouted old law of supply and demand ; the accompanying 
illumination of the theory of cost, till then either not 
understood or misunderstood ; and perhaps I might name 
certain very recent investigations into the subject of capital, 
of wages and the theory of economic contribution,’ as 
among those which have brought general theory a step 
forward. 

Let us trust to the future for proof. I make but one 
modest request—not at all fora blind acceptance of abstract 
deduction, but merely for a truce to the blind repudiation 
of it which has become fashionable; that the historical 
school should once and for all cease to pursue a course of 
treatment entirely contrary to the empirical principle in the 
name of which it is carried on ;—namely, an 2 priori repu- 
diation of the results of our method of investigation, upon 
the ground of the preconceived opinion that nothing good 
can come of the method. I particularly do not desire, 
what an incomprehensible obstinacy still fondly accuses us 
of desiring, that the abstract-deductive method be put for 
ward into a place of unseemly and exclusive sovereignty. 
I wish merely to protect it against its unseemly exclusion, 
against the continuance of an intolerance in methods 
which has lasted already far too long to the injury of 
German science. I desire no battle between the methods 
I desire rather their reconciliation and fruitful codperation ; 
I would awaken the feeling not only that there is room for 
us all in the vast field of political economy, but that there 
is need of us all, with all our variety of talents and methods; 
that, instead of turning our intellectual weapons against 
one another and wilfully refusing to use a better way than 
our own when it is offered us, we should unite our forces 


2 The theory of the respective contributions made by a number of cGoperating fac- 
tors or elements, as land, labor, and capital to the total value of their joint product. 
Such atheory is the counterpart, and in the thought of the Austrian economists the 
basis of a theory of distribution.—Eb. 


ve 
j ah 
| 
| 
‘ 
4 
% Bi 
ij 
_ 
> 


IN Economy. | 269 
and turn them against the common enemy, the untold army 
of problems of one of the most difficult of sciences. 

I venture to hope that this call to reconciliation will not 

_ pass unheard. I notice with pleasure that Schmoller him- 

_ self has lately expressed some opinions which betoken an 

approach to the standpoint I have been defending. “I 

admit,” he writes, in a discussion of Roscher’s science of 

finance,' “that a great part of the financial questions of 
to-day do not bear historical treatment. The problems of 
the incidence of taxation have been, up to this time, so 
little approachable by empirical investigation that the col- 
lective theories on the subject are limited to the deductive 
consideration and presentation of the views of various 
authors.” And in his characterization of Roscher he says: 
| “Greatly as the empirical history and statistics of price 
have cleared away the old errors, the fundamental phe- 
| nomena of fluctuations in price yet recur with tolerable 
regularity, and hence historical investigation is not so very 
necessary. The same is true of many elementary natural 


ence economic life. Concerning so many things, historical 
tradition is so faint that, for this reason, other forms of 
investigation must predominate.” It is necessary only to 
extend to a somewhat greater tale of problems what Schmol- 
ler has here observed of one problem, in order to arrive at 
that standpoint which I have reached in my foregoing 
analysis. 

My hope is strengthened by the perception that the same 
call for harmonious codperation in methods is raised in 
highly-reputed quarters, and, what seems to me especially 
important, raised by men who belong to or stand near to 
the historical school. Let me here refer the reader to 
Wagner’s very remarkable paper on this subject,* to the 


1 Jahrbuch fiir Gesetzgebung, Verwaltung, und Volkswirthschaft, Vol, XII, 1888, p. 
256. 
* Zur Litteraturgeschichte, p. 156. 
*“Systematische Nationalékonomie,” in Jahrbuch fiir Nationalékonomie und 


and psychological phenomena which constitute and influ- ,_ 
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calm and clear exposition of it by Philippovich,’ to Con. 
rad’s thoughtful expression of opinion, in which, with 
praiseworthy objectivity, he warns his colleagues not to 
run to an extreme in the opposite direction, as the old clas- 
sical school once did in theirs. If this school held too 
strictly to general rules, and gave too little attention to 
exceptions, the present scientific tendency is the reverse— 
to “the exaggeration of exceptions and disregard of the 
great average.” And since Conrad considers the present 
stage, “in which we are inclined to underestimate, in the 
study of detail, the significance of larger features, and to 
let ourselves be deceived by obvious exceptions,” an imper- 
fect and transitory stage, this master of empirical research 
gives his followers a hint of the claims and the significance 
of general theory, which could not have been milder in 
expression nor plainer in meaning.* And on the other side 
of the ocean, where the strife between abstract-deductive 
and historical method is raging, we see one of the most 
gifted of the younger investigators, Prof. Simon N. Patten, 
who has drunk the empiricism of Germany at its source, 
and carried it over to America, nevertheless break a lance 
in behalf of the indispensability of the abstract-deductive 
method and its equal rights.* 

My strongest hope, however, is based upon the undeni- 
able and encouraging upward swing upon which theoretical 
investigation proper has just entered in so many nations. 
Where it has been established by unquestionable practical 
success that truth can be acquired by the abstract-deductive 
method, then her most stiff-necked opponents can no longer 


1 Ueber Aufgabe und Methode der politischen Oekonomie, Freiburg, 1886. 

2 Referat iiber den Einfluss des Detailpandels auf die Preise, erstattet in den Ver- 
handlungen des Vereins fiir Sozialpolitik von 1888; siehe die Schriften dieses Vereines, 
XXXVIII, p. 152. 

8 “* The ultimate laws of a science cannot be investigated in any other way.” The 
Consumption of Wealth, Philadelphia, 1888, Introduction, p. vii. Compare, also, the 
same author’s essay on Malthus and Ricardo, read at the third annual meeting of the 
American Economic Association, at Philadelphia, December 29th, 1888, p. 12, ff ; beside 
these, the spirited review of Schmoller’s book in the Géttingen Gelehrten Anzeigen, 
September 1st, 1889, by H. Dietzel, which I did not see until after the completion of 
this article 
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deny her the place she deserves, and there will be an 

of a conflict the very possibility of which will be incon- 
ceivable to the coming generation. And then we shall 
finally realize what I to-day most profoundly desire; then — 
will be little or nothing wrztten about method, and so much 


the more will be done by all methods. 
E. v. BoEHM-BAWERK. 


Ministry of Finance, Vienna, 
Translated by HENRIETTA LEONARD. 
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INSTRUCTION IN PUBLIC LAW AND POLITI- 
CAL ECONOMY IN GERMAN UNIVERSITIES. 


(Summer, 1890.) 


Tue last number of the ANNALS contained an article on 
this subject based upon the facts for the Winter semester 
1889-90. The present article deals with the Summer 
semester 1890, and is the necessary complement of the pre- 
ceding article. Though the year is divided into two parts, 
they are not wholly unrelated. In Prussia, and most other 
States follow closely in its train, the Winter semester 
begins on the 15th of October and ends on the 15th of 
March, the Summer semester beginning one week after 
Easter and continuing until August 15th. These are the 
official dates, but in practice they are not strictly regarded. 
In fact, the semester actually opens a week or ten days 
later than announced, and closes a week or ten days 
earlier. 

In view especially of the migratory habits of German 
students, it is the aim of the professors to make as far as 
possible each semester complete in itself. Hence we 
rarely find courses continued from one semester to another. 
On the other hand, a subject is frequently divided along 
broad general lines, and each division made the subject of 
a special course. Thus it happens that Summer and 
Winter semesters supplement each other, and we must 
needs study both to get a complete view of the activity of 
a German University. 

It is wholly unnecessary to repeat here the general 
observations contained in the article of the recent number, 
discussing the organization of the German University. 
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On the other hand, we can observe by a comparison of the _ 
table here given with that of the last number, some of the - 
differences between Winter and Summer. Comparing 
totals, we see that in Winter theoretical political economy 
bears a greater proportion to practical political economy 
and finance than in the Summer. It is also worthy of 
remark that administrative law receives more attention in 
Winter. The first fact is the result of the German pro- 
fessor’s preference for theoretical economics in the Winter. — 
Whether the second fact is the result of a similar practice 
we are at a loss to say. It will be noticed that the grand 
totals of hours at all Universities, allowance being made for 
the absence of Vienna in our present table, are nearly 
equal. 

In the following we present a list of all lectures given 
in the various German speaking Universities, and a table — 
which summarizes the list. We may note the addition of _ 
a arg University to the list, that of Freiburg, in Switzer- 


versitatskalender, Sommer Semester 1890,” published . 
Prof. Dr. F. Ascherson, of the University of Berlin. It | 
contains, unfortunately, no announcements for Vienna, but 
is otherwise complete. Though in a somewhat different _ 

form, the present list contains all essential features of the . 
preceding one. The distinction between private and _ 
public lectures was not deemed to be of sufficient impor- _ 
tance to preserve, especially as the public lectures can _ 
ordinarily be easily recognized by the subjects, and by the 
fact that they consist mostly of one hour a week courses. 


THE EDITORS. 
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INSTRUCTION IN GERMAN UNIVERSITIES. 


FACULTY OF LAW. 

Lectures.—R. v. Gneist (ord.’), Public Law of ‘Germany ic 
and Prussia, 4.* 

A. F. Berner (ord.), International Law, 4. ee 

B. Hiibler (ord.), History of German Public Law, 1; _ 
Public Law of Germany and Prussia, 4; International - 
Law, 4. 

L. K. Aegidi (hon.?), Institutes of Public Law, 1; Public 
Law of Germany, 4. 

O. Dambach (ext.*), Public Law of Germany and Prussia, 
and Public Administrative Law, 4; International Law, 3. — 

C. Bornhak (doc.*), The Reform of Prussian Administra- — 
tion under Stein and Hardenberg, 1; Administrative Law 
of Prussia (based on his book on the subject), 4 

H. Preuss (doc.), German Constitutional History inthe 
19th Century, 1; Comparative Public Law of the German _ 
Empire and the German States, 3. arr 3 

Ph. Heck (doc.), Constitutional Conflicts, 2. aha <>) 


FACULTY OF PHILOSOPHY. 


Lectures.—A. Wagner (ord.), On Questions relating to 
Factory Operatives, 1; Special or Practical Political Econ- 
omy, 4; Currency and Banking, 2. 

G. Schmoller (ord.), On the Method of Political Econo- . 
my,1; General Theory of Political Economy, 4 

H. v. Treitschke (ord.), On Federal Governments, 2 

A. Meitzen (ext.), Statistics of the German Empire, 2 

R. Boeckh (ext.), Theory of the Science of Statistics, 2. 

R. v. Kaufmann (doc.), National and Municipal Debts, 1. 
Finance, 4. 

I, Jastrow (doc.), History of Political Economy, 2 


* The figures after each subject indicate the number of hours per week of _ 
course. 

1 Ordinary Professor. 

? Honorary Professor. 
Extraordinary Professor. 
* Privat-docent. 
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especial reference to Agriculture, 4. 
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_M. Sering? (doc.), Finance, 4; Political Economy with 
Seminars, etc.—Wagner, in Political Economy, 2. _ q 
Schmoller, Discussions on the Methods of Politics, 1. 
Meitzen, Investigations in Seminar on the History of 

Agriculture among Germans, Celts and Slavs, 2. 

Boeckh, In Statistics, 2. 
Honiger (doc.), In History with especial reference to 


Economic History. 
_Lectures.—H. Hiffer (ord.), International Law, 4. 1 


W. Kahl (ord.), Constitution of the German Empire, 2; 
Public Aaministrative Law of Germany and Prussia, 5. 


BONN. 


FACULTY OF LAW. 


FACULTY OF PHILOSOPHY. 
Lectures.—C. Lamprecht? (ext.), Historical Exercises in 
the Development of Economic Things, 2; German Eco- 
nomic History to the Present Day, 4; General Political 


Economy, 4. 


_ Lectures.—S. Brie (ord.), European International Law, 3. 
C. Frhr v. Stengel (ord.), Philosophy of Law, 3; Public 
Law of Germany and Prussia, 5. 
Seminars, etc.—v. Stengel, Exercises in Public 


BRESLAU. 


FACULTY OF LAW. 


FACULTY OF PHILOSOPHY. 


Lectures —L. Elster (ord.), Theory of the State, 4; 
Special or Practical Political Economy, 5. 5 


1 Dr. Sering is Professor at the Berlin Agricultural College. 

2 Prof. Lamprecht announced these lectures, but went later as ordinary professor 
to Marburg. At the time the catalogue was issued, Prof. Dietzel, the successor of 
Prof. Nasse, had not been appointed. 

8 These lectures were announced, but before the opening of the semester, Prof. v. 
Stengel accepted a call to Wiirzburg. 
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W. Sombart (ext.), had not announced his courses at the _ 
appearance of the catalogue. 
Seminars, etc.—El|ster, in Political Economy, 2. 


FACULTY OF LAW. 

Lectures.—H. v. Marquardsen (ord.), Public Law of the > 
German Empire and the German States, 6. 

W. Vogel (ext.), Public Law of Bavaria, 6. 

Seminars, etc.—v. Marquardsen, Conversations on Pub- | 

lic Law, 2. 


Vogel, Exercises in Public Law, 1. is a 


Lectures.—C. Th. Eheberg (ord.), Theoretical Political 
Economy, §; Practical Political Economy (Agriculture, 
Manufactures and Commerce), 5. 

Seminars, etc.—Eheberg, in Political Economy ; Conver- 
sations on Subjects of Economics, Finance and Adminis- 
tration, 2. 


FREIBURG i. B. 


FACULTY OF LAW. 


Lectures.—H. Rosin (ord.), Public Law of the German 
Empire and the German States, 6; International Law, 3; _ 


FACULTY OF PHILOSOPHY. 


Lectures.—E. Philippovich v. Philipsberg (ord.), Theoret- | 
ical Political Economy, 5; Finance, 4. | 

G. Adler (doc.), History of Political Economy and Social- 
ism, 2; History of Statistics, Introduction to Statistical 
study, 2 

H. Herkner (doc. ), Practical Political Economy, 3; Ques- 
tions relating to the Factory Operative, 1 

Seminars, etc.—Philippovich and Herkner, in Political | 
Economy, 2 

Adler, Exercises in Political Economy for beginners in. 


connection with lectures, I. 
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GIESSEN. 
FACULTY OF LAW. 
_Lectures.—A. B. Schmidt (ord.), International Law, 2. 
FACULTY OF PHILOSOPHY. 
Lectures.—E. Laspeyres (ord.), Theoretical Political Econ- 
omy, 6. 
Seminars, etc.—Laspeyres, In Political Economy. Sec- 
tion I, Practical ; Section II, Theoretical Questions. 
GOTTINGEN. 
FACULTY OF LAW. 
_Lectures.—F. Frensdorff (ord.), Public Law, 5. 
L. Goldschmidt (doc.), German Social Legislation, 2. 
FACULTY OF PHILOSOPHY.’ 
_ Lectures.—G. Cohn (ord), Practical Political Economy, 4. 
W. Lexis (ord), Political Economy, 4. 
_ Seminars, etc.—Cohn, In Political Economy, 2. 
Lexis, In Statistics, 2. 
GREIFSWALD. 
FACULTY OF LAw. 
Lectures.—C. F. W. H. Haberlin (ord), Public Law of the 
German Empire, 4; Administrative Law, 3. 
F. Stoerk (ord.), Internationaland Maritime Law, 3; The 
Sources of Public Law (for advanced students), 2. 
Seminars, etc.—Stoerk, Conversations and Examinations 
on Common Law, 2. 


FACULTY OF PHILOSOPHY. 
Lectures.—E. Struck (ord.), Special or Practical Political 
Economy, § ; Statistics of Population, 1. 
_ Seminars, etc.—Struck, Exercises in Political Economy, I. 
HALLE a. d. SAALE. 
FACULTY OF LAW. 
Lectures.—¥. Loening (ord.), German Imperial Constitu- 


1 Prof. G. Hanssen (ord.), A. Soetbeer (hon.) and Th. Mithoff (hon.), do not lecture 
this semester. 
f 
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Lectures—J Conrad (ord.), Special or Practical Political 
Economy, 4; On Population, with especial reference Ps an 
the Care of the Poor, 2 ; Economic and Moral Statistics, 3. re 

H. Eisenhart (ext.), Theory of Taxation, 2; Description — a 3 
of Modern States, 3. 

R. Friedberg (ext.), Money, Credit and Exchanges, 2; 

General Theory of Politics, 2. 

Seminars, etc—Conrad, In Political Economy and Sta- 
tistics. 

Friedberg, Recitations in Political Economy. 


HEIDELBERG. 


OF LAW. 


Lectures.—A. v. Blumerincq* (ord.), International Law, — 
(based on his work, “ Das Volkerrecht oder Internationale 
Recht 1885, mit Nachtragen bis 1889),”’ 4. 

G. Meyer (ord.), General and German Public Law (based 
on his work, “ Lehrbuch des deutschen Staatsrechts’’), 

6; Administrative Law, including “ Police Science’ (based 
on his work, “Lehrbuch des deutschen Verwaltungs- 
rechts’’), 5; On the Administration of Baden, 1. 

H. Strauch (ext.), International Law systematically por- 
trayed (with printed outline), 4. 

A. v. Kirchenheim (ext.), General Public Law as Intro-| 
duction to Political Science, 2. 

K. Heimburger (doc)., Public Law of Germany, 3; Pub- 
lic Law of the German Colonies, with consideration of the _ 
Colonial Public Law in General, and of International Colo- 
nial Law, 1. 
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| | 
| tion, 1; Public Law of Germany and Prussia,4; Interna ss) 
tional Law, 3. 
A. Arndt (doc.), Administrative Law of Germany and a J 
Prussia, 3. . — 
FACULTY OF PHILOSOPHY. — 
— 
a 
* Died August 17th, 1890. 


_ Seminars, etc.—v. Blumerincq, Exercises in International 


Law, 2. 
Meyer, Exercises in Public Law, 2. 
FACULTY OF PHILOSOPHY. 


_Lectures.—C. Knies (ord.), General Political Economy, 6 ; 
General Theory of the State and Politics, 5. 


E. Leser (ext.), Finance, 4. 
Seminars, etc.—Knies, In Political Economy, 2. 4 
JENA. 
FACULTY OF LAW. 4 


Lectures.—F. Brockhaus (ord.), Public Law of Germany, 
5; International Law, 2. 

Seminars, etc.—E. Rosenthal (ext.), Practical Exercises 
in Administrative Law, 2. 

FACULTY OF PHILOSOPHY. 

Lectures.—J. Pierstorff (ord.), General Political Economy, 
5; Economic and Social Problems, 1. 

Seminars, etc.—Pierstorff, In Political Economy, 2. 


FACULTY OF LAW. 

Lectures.—A. Hanel (ord.), Public Law of Germany, 5; 
Administrative Law of Prussia (Organization of the Ad- 
ministration), 2. 

FACULTY OF PHILOSOPHY. 

Lectures.—W. Seelig (ord.), Political Economy, 4; Fi- 
nance, 4. 

H. Backhaus (ord.), Principles of Tax Policy, 1; On 
Agrarian Questions, I. 

Seminars, etc—¥F. Tonnies (doc.), Exercises in Moral 


Statistics, 2. 
KONIGSBERG. 


FACULTY OF LAW. 


Lectures.—Ph. Zorn (ord.), Public Law of Prussia, 5; 
Public Law of Germany, 4. 


— 
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Seminars, etc.—Zorn, In Public and Ecclesiastical Law, 2. 
FACULTY OF PHILOSOPHY. 
Lectures.—C. Umpfenbach (ord.), Special or Practical Po- 
litical Economy, 4; Explanations of Political Economy, 1. - 
W. Hasbach (ext.), Finance, 4. 
Seminars, etc-—Hasbach, Exercises in Political Econ- 


LEIPZIG. 

Lectures. _E Friedberg (ord.), Public Law of the endl 
Empire and the German States, 5. 

G. Hiape (doc.), Administrative Law of Saxony, 3; The 
Law of Laborer’s Insurance against Sickness, Accident, 
Disability and Old Age, 2. 

P. Kloppel (doc.), International Law, 3. am 


FACULTY OF PHILOSOPHY. | 
Lectures.—W. Roscher (ord.), On the Care of the Poor, 3. 
K. V. Fricker (ord.), Administrative Law, 4; Interna- 

tional Law, 2. 

L. Brentano (ord.), General or Theoretical Political Econ- 
omy, 5; On Political Economy as a Science, I. ; 
V. F. L. Jacobi (ext.), Introduction to the Study of Eco- 

nomic Sciences, I. 

E. Hasse (ext.), Introduction to the Practice of Statis-_ 
tics (census), 1; German Colonial Policy, 1 ;. 
K. Walcker (doc.), History of Recent Political Economy — a 
since Colbert, 1. an 
O. Warschauer (doc.), History of Political Economy and 


Social Policy, 1; Finance, 3. ae 4 
W. Lotz (doc. 5 The Question of the Monetary Stand- " 
ard, 2. 
Seminars, etc-—Roscher, Discussion of Essays on Eco- 


nomic Topics, 2. 
Brentano and Lotz, In Political Economy, 2 
Hasse, Practical Statistical Work in the Bureau of 
Statistics of the City of Leipzig, 2 
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MARBURG. 


a 


FACULTY OF PHILOSOPHY, 


- Lectures.—J. C. Glaser (ord.), Finance, 4; Modern Polit- 
ical Parties, I. 
H. Paasche (ord.), Theoretical Political Economy, 4; 
Finance, 4; History of Political Economy, 1. 
C. Lamprecht (ord.) See Bonn. 
Seminars, etc.—Paasche, Exercises in Political Econ- 
omy, 2. 


MUNICH. 


FACULTY OF LAW. 


Lectures.—E. Ullmann (ord.), International Law, 5. 

Mz Seydel (ord.), Public Law of the German Empire, 5; 
German Administrative Law, with especial reference to 
Bavaria, 6. 

H. Harburger (doc.), General Public Law, 4. 

H. Rehm (doc.), Public Law of the German Empire and 
the German States, 5; Public Law of Prussia, 4. 

Seminars, etc.—J. Berchtold (ord.), Exercises in Public 
and Ecclesiastical Law, 2. 


FACULTY OF POLITICAL SCIENCE. 


Lectures.—J. A. R. v. Helferich (ord.), Political Econ- 
omy, 5. 

W. H. v. Riehl (ord.), System of Economics and Poli- 
tics, 4. 

J. Lehr (ord.), Special Political Economy (manufactures, 
trade, transportation, etc.), 4; Finance, 5. 

Cl. Neuburg (doc.), Finance, 4; Special Political Econ- 
omy, 4. 

C. Wasserab (doc.), Introduction to Political Economy, 
2; Social Legislation of the German Empire, 1. 

Seminars, etc—Neuburg, Exercises in Political Econ- 
omy, I. 
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FACULTY OF PHILOSOPHY. 
Lectures.—L. v. Ochenkowski (ext.), Elements of Politi- 
cal Economy, 2; Modern States, 1. , 
Seminars, etc.—v. Ochenkowski, Exercises in Politica | 


ROSTOCK. 


= FACULTY OF LAW. 
Lectures —H. Sachsse (ord.), Public Law of Germany, 
4-6. 


FACULTY OF PHILOSOPHY. 

Lectures.—W. Stieda (ord.), Finance, with especial ref- 
erence to Mecklenburg, 4; History, Theory and Practice 
of Statistics, 3. 

Seminars, etc—Stieda, Exercises in Political Economy 
and Statistics, 2. 

5 STRASSBURG. a 
a, FACULTY OF LAW AND POLITICAL SCIENCE. A> ia 

Lectures —P. Laband (ord.), Public Law of the German 
Empire and the German States, 6. 

A. S. Schultze (ord.), International Law, 2. 

G. F. Knapp (ord.), Theory and Practice of Statistics, 2 ; . 
On Colonies, 2; On Socialism, 1. ; ‘i 

O. Mayer (ord.), Administrative Law of Germany, 4. eo = 

A. Sartorius, Frhr. v. Waltershausen (ord.), General Po- . 
litical Economy, 4; Money and Credit, 2. 

C. J. Fuchs (doc.), On International Trade, 2. a 

Seminars, etc—Knapp and Sartorius, In Political Econ- bdo 


TUBINGEN, a 


FACULTY OF POLITICAL SCIENCE. 

Lectures —G. v. Schonberg (ord.), Practical Political 
Economy, 5; The Social Question, especially the Factory 
Operative Question, 1; Financial Policy, especially with 
reference to Taxation, 
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__L. v. Jolly (ord.), Administration and Administrative 
Law of Germany, 5. 

F. v. Martitz (ord.), Public Law of the German Empire 
and the German States, 6 ; German Constitutional History, 
1806-1866, 2. 

J. Neumann (ord.), General Political Economy, including 
also Currency, Railroads and Post-Office, 5; Communism, 
Socialism and Social Legislation, 1-2. 

E. v. Bergmann (doc.), Social Statistics, 2. 

Seminars, etc—v. Schonberg, Exercises 
Economy, I. 

v. Jolly, Exercises in Administrative Law, 1. 

v. Martitz, Consideration of selected Topics of Public 
Law, I. 


Neumann, Discussions on Political Economy, 1. 


WURZBURG. 
FACULTY OF LAW AND POLITICAL SCIENCE. 


in Political 


Lectures.—G. Schanz (ord.), Finance, § ; Special Politi- 
cal Economy (Agriculture, Manufactures and Commerce), §. 

E. Mayer (ord.), Public Law of Bavaria, 5. 

C. Frhr. v. Stengel. See Breslau. 

Chr. Meurer (ext.), Public Law of the German Empire, 
4; International Law, 4. 

AUSTRIA. 
CZERNOWITZ. 
FACULTY OF LAW AND POLITICAL SCIENCE. _ 

Lectures.—F. Kleinwachter (ord.), Finance §; Selected 
Portions of Political Economy, 2. 

E. Mischler (ext.), Austrian Statistics, with an Introduc- 
tion to the Study of Statistics, 6; Elements of Political 
Economy, 1; Austrian Finance Law, 3. 

F. Hauke (ext.), Administrative Law of Austria, 4. 

J. Kryspin (doc.), Public Accounting, including M ercan- 
tile Double Entry, 5. 

Seminars, etc.—Kleinwachter, In Political Economy, I. 
‘Hauke, Exercises in Public Law, 1. 
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FACULTY ¢ OF ‘LAW AND SCIENCE. 


Lectures.—H. I. Bidermann (ord.), Statistics of the 
Austro-Hungarian Monarchy with especial reference to 
the problems of administration, 6; The Idea of the Aus- 
trian State and its Development, I. 

R. Hildebrand (ord.), Finance, 6; Commercial Ques- 
tions, I 

#F. R. Schiitze (ord.), Philosophy of Law and Interna- 
tional Law, 4. 

L. Gumplowicz (ext.), General Public Law, 3; Adminis- 
trative Law of Austria, 2 

F. Frhr. v. Myrbach (doc.), Austrian Finance Law, 
State Monopolies and Customs, 3. 2. 2 

F. Hartmann (doc.), Public Accounting, 6. et 


INNSBRUCK. 


FACULTY OF LAW AND POLITICAL SCIENCE. 

Lectures—Th. Dantscher v. Kollesberg (ord.), Public 
Law of the Austro-Hungarian Empire and of the Aus- 
trian States, 5. 

V. John (ext.), Administrative Statistics of Austro- 
Hungary, 5. 

V. Mataja (ext.). Had not announced lectures when cata- 
logue was published. 

C. Payr. (doc.), Austrian Accounting, 5. 

Seminars, etc.—John, In Statistics, 1. 


PRAGUE. ne 


FACULTY OF LAW AND POLITICAL SCIENCE. 


Lectures.—V. Mor v. Sunnegg u Morberg (ord.), Statis- i, 
tics of the Austro- Hungarian Monarchy, 5; Finance ay 
Law, 3. 
E. Sax (ord.), Finance, 5. 
J. Ulbrich (ord.), Public Law of Austria, 5. -* 
F. v. Wieser (ord.), Finance, 5. 
A. Franz (doc.), Austrian Accounting, with such refer- 
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ence to the tax laws as is necessary to the comprehension 
of the Accounting, 
Seminars, etc.—Mor v. Sunnegg u Morberg, In Statis- ) 
Tacs, 2. 
Sax, In Political Economy. 
Ulbrich, In Austrian Public Law, 1 
‘Wieser, In Political Economy. 


VIENNA. 


‘FACULTY OF LAW AND POLITICAL SCIENCE, 


_ A list of lecturers and subjects, the announcements not 
having been ready at the publication of the catalogue: __ 

K. Menger (ord.), Political Economy. 
_A.v. Miaskowski (ord. ), Political Economy and Statistics, 

J. Unger (hon.), Austrian and English Public Law. 

K. Th, v. Inama-Sternegg (hon.), Administrative Law. 

W. Lustkandl (ext.), Austrian Public Law. 

Seidler (ext.), Public Accounting. 
Zuckerkandl (doc.), Political Economy. 
Hermann (doc.), Austrian Finance Law. 

_L. Strisower (doc.), International Law. 

4 R. Meyer (doc.), Finance. 
_G. Gross (doc.), Political Economy. 

_I. Singer (doc.), Statistics. 

E Bernatzik (doc.), Austrian and General Public Law. 

_S. Adler (doc.), History of Administration. 

J. v. Roschmann-Hoiburg (doc.), Political Economy and 
Statistics. 

F. v. Jeraschek (doc. ), Statistics. 


SWITZERLAND. 
BASEL. 
FACULTY OF LAW. 
Lectures.—G. Jellinek (ord.), Public Law of the ‘Swiss 


Federation, 5 ; International Low, 3. 
Seminars, etc.—Jellinek, Exercises in Public Law, 2. 
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FACULTY OF PHILOSOPHY. 


Lectures.—K. Biicher (ord.), General Political Economy,4; 
Survey of the History of Economic and Social Theories, 1. 
Seminars, etc.—Bicher, In Political Economy, 1-2. 
BERN. 

FACULTY OF LAW. 

Lectures.—K. Hilty (ord.), Public Law of Bern, 6; Inter- 
national Law, 4; History of Swiss Federal Public Law, 3. 

A. Oncken (ord), Elements of Political Economy, 3 ; 
Policy of Swiss Commercial Treaties, 2. 

F. Berghoff-Ising (doc.), Theoretical or General Political 
Economy, 4; Social Legislation of the most important 
Industrial Nations, I. 

Seminars, etc.—Oncken, In Political Economy. First 
Section, Principal Economic Writers of the 19th Cen- 
tury, 2; Second Section, Colonial Policy of the present day. 


FREIBURG (founded 1889). 
FACULTY OF LAW. 
Lectures.—Perrier (ord.), Public Law of Switzerland, 3. 
FACULTY OF PHILOSOPHY.’ 
Lectures.—Weiss (ord.), General Theory of Society, 4; 
Society in the Middle Ages, 2. 
J. B. Jaccoud (ord.), Natural Law; Elements of Politi- 
cal Economy, 2. 
ZURICH. 
FACULTY OF POLITICAL SCIENCE. 
Lectures—G. Vogt (ord.), History of the Theories of a 
State and Law, 2; American and Swiss Democracy, 2. < 
J. Wolf (ord.), Practical Political Economy (Money, 
Banks, Exchanges, Commerce and Manufactures), 4; Out- 
line of the Statistics of Morals, 1. 
G. Schmidt (doc.), General Theory of Taxation, 1; Bud- 
gets and Budget Law of the most important European 
Nations, 1 ; Agrarian History, 1. 


All Lectures are free. 
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Seminars, etc—Vogt, In Public Law, 2. 
Wolf, In Political Economy, 2. 
RUSSIA. 
~DORPAT. 
FACULTY OF LAW. 
 Lectures.—H. Dietzel’ (ord.), Finance, 6. 


3 J. Dijatin (ord.), Public Law of Russia (continuation), 5. 
y C. Bergbohin (doc.), Theory of Public Law (continua- 
tion), 5; Principles of Modern Administrative Law, 2; 
International Law, Part II, 2. 


FACULTY OF PHILOSOPHY. 
Lectures.—A. Briickner (ord.), Statistics of Russia, 2. 
__R. Mucke (ord.), Economic Statistics, 5. 
_ Seminars, etc.—Mucke, Exercises in Statistics, 2. 


!This course was announced by Prof. Dietzel, but before the opening of the 
semester he accepted a call to Bonn. 


} 
ii 
— 
| 
i} 
} 
= 
q 


AMERICA. 


PROF. M. of Columbia College, 
received at the recent commencement of Amherst College _ 
the degree of Doctor of Philosophy, in recognition of his : 
work on “Emigration and Immigration.” Prof. Smith | 
graduated from Amherst in 1875, and after two years’ study 
in Germany was appointed assistant in political science at 
Columbia College. In 1878he waspromoted toanadjunct 
professorship, and in 1883 made professor of Political _ 
Economy and Social Science, with instruction in the 
department of arts and the School of Political Science. 
Prof. Smith has devoted especial attention in his work . 
and writings to statistics, and has done much todevelopan 
interest in the statistical study of economic and social 
facts. Prof. Smith is a Councilor of the American Acad- 
emy of Political and Social Science, a vice-president of 
the American Statistical Association, a member of the 
American Economic Association, the National Academy 
of Science, the Institut Internationale de Statistique, and 
Hon. Fellow of the Royal Statistical Society. Among 
his writings we may note the following : viet > 
American Labor Statistics, (Polit. Sct. Quar.). 
Control of Immigration, Sct. Quar.). 
Wage Statistics, (Quar. Jour. of Econ.). - 
Effect of Immigration on the United States,(Bulletinde — 
l'Institut Internationale de Statistique). 
Statistics and Economics, (Am. Econ. Assoc.) 
Emigration and Immigration, New York, 1890. — 
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Pror. J. LAURENCE LAUGHLIN has accepted an election 
to the chair of Political Economy and Finance at Cornell 
University, and will enter on his duties with the academic 
year 1890-91. Prof. Laughlin is a native of Ohio, and was 
born in 1850 at Deerfield, on the ‘“ Western Reserve.” 
He studied at Harvard, graduating in 1873, with highest 
honors in history. After graduation he devoted himself to 
teaching in a classical school in Boston, preparing boys for 
the Harvard examinations. At this time he contributed 
an essay on “ Anglo-Saxon Legal Procedure” to a volume 
of “ Anglo-Saxon Essays,” which he brought out in 1876 
in conjunction with Henry Adams, Henry Cabot Lodge, 
and Ernest Young. This work was the beginning of his 
scientific career. It received favorable notice from the 
highest authorities on early institutions, and secured for the 
authors the degree of Ph. D. from Harvard University 
in 1876. 

In 1878 Dr. Laughlin was appointed Instructor in Politi- 
cal Economy at Harvard, and in 1883 was elected Assistant 
Professor for five years. During his stay at Harvard Prof. 
Laughlin was an active contributor to the reviews, besides 
publishing the works mentioned later, and accomplished 
a great deal for the popularity of political economy at 
Harvard. It was through his agency that the “Quarterly 
Journal of Economics’ was founded. But his health 
being seriously affected, he resigned in the Fall of 1887, 
and went to the West Indies to regain his strength, 
Having completely recruited he came in the Spring of 1888 
to Philadelphia, where he assumed charge of the Philadel- 
phia Manufacturers’ Mutual Fire Insurance Co., whose 
affairs he has conducted with great success. Having been 
unanimously elected to the Professorship at Cornell, and 
enjoying perfectly good health, Prof. Laughlin now goes 
back to his academic work with the best wishes of his 
friends. Prof. Laughlin is one of the best known econo- 
mists in the United States, a member of L’Institut Inter- 
nationale de Statistique, the American Statistical Associa- 
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PERSONAL NOTES. 
tion, and other learned bodies, and author of thefollowing _ 
works : 
Edition of Mills Political Economy, 1884. 
The Study of Political Economy, 1885. 


The History of Bimetallism in the United States, 1885. 
The Elements of Political Economy, 1887. 


Amherst College, at its last commencement, conferred 
the degree of Doctor of Philosophy on Prof. Joun B. CLark, 
of Smith College. The degree was conferred in recogni- 
tion of his services to science in the work “ The Philosophy 
of Wealth.”” Prof. Clark was born at Providence, R. L., 
1847, and after preparatory work in public schools, attended 
Brown University and Amherst College, graduating from 
the latter in 1872. Thereupon he went to Europe, pursued 
private studies in France, travelled, and had four semesters 
at Heidelburg and Ziirich. On his return from Europe, in 
1875, he was made Lecturer on Economics and History at 
Carleton College, Northfield, Minn. A severe illness pre- 
vented his entering upon the duties of the position until 
two years later. In 1882, Prof. Clark came to Smith Col- 
lege as Professor of History and Economics. He is a 
Councilor of the American Academy of Political and So- 
cial Science. He hasalso been prominent in the work of 
the American Economic Association, and is a vice-presi- 
dent of that body. His literary work has been mainly in 
the field of pure economics. Recently, Prof. Clark has 
contributed a number of articles to various periodicals on 
phases of the Theory of Distribution. These articles, 
which have appeared in the ANNALS OF THE AMERICAN 
Acapemy and the Revue d’Economte Politique, form, 
with other works already published, parts of Prof. Clark’s 
“Theory of Distribution” which will later appear in more 
complete form. In addition to these Prof. Clark has pub- 
lished: The Philosophy of Wealth, Capital and Its Earning, 
The Possibility of a Scientific Law of Wages (published 
by the American Economic Association, with an essay on 
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Rs _ Wages, by Stuart Wood; The Modern Distributive Pro. 
ae by John B. Clark and Franklin H. Giddings. 


EuGENE SCHUYLER.—In the sudden death of Mr. Eugene 
_ Schuyler, Agent and Consul-General of the United States 
_at Cairo, the cause of political science and international law 
9 suffers a severe loss. He has been aptly described as our 
x one trained diplomatist. A nearly uninterrupted service 
_ of a quarter of a century, divided among half the countries 
_ of Europe, gave him an almost unique experience which, 
joined to great natural endowments, and a many-sided cul- 
ture, placed him easily on a level with the best diplomatists 
of other States. But Mr. Schuyler was more than a mere 
_ professional envoy, with no concern beyond the literal dis- 
charge of his duties. His intellectual activity was intense; 
and in every country where he was stationed he tried to 
_ master the language, the political institutions, the usages 
and customs, the industries, the national life in all its phases 
- or manifestations. Hence his official reports to the gov- 
ernment are many of them of rare and permanent value. 
- Such are the careful and minute account of the legal status 
_of the Jews in Russia, prepared in 1872; and the reports 
on the productive industries of Greece, Roumania and 
Servia, to all of which countries he was accredited at the 
same time. He is best known, however, by his adven- 
_ turous semi-official journey to Turkestan, in 1873, at the 
time of Kaufmann’s campaign against Khiva. His most 
popular book “Turkestan,” was the fruit of this journey. 
It was characteristic of the fearless traveler that in order 
to show the folly of the Russian assurances that the slave 


_ bought a Russian slave in the market-place of Bokhara and 
brought him to St. Petersburg, where the writer saw him 
in 1874, a bright, pretty lad, playing about the Legation. 
Mr. Schuyler also prepared a long official report on Central 
Asian affairs, which is published in the Diplomatic Corre- 
spondence for 1874. It contains some severe strictures on 
Russian officials, and was not fitted to make the author's 
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position at St. Petersburg more agreeable, but what other 
overnment was served so well ? 

In Mr. Schuyler’s reports, the student of institutions 
will thus find a great variety and abundance of material 
collected on the spot. But he was himself also an author 
of wide reputation. Besides the “ Turkestan,” he wrote a 
life of “ Peter the Great,” which embodied the very latest 
results of Russian research; a volume of lectures on 
“American Diplomacy and the Furtherance of Commerce ;” 
many critical and historical contributions to the periodical 
press, and at the time of his death was collecting materials 
for pursuing his Russian studies with a biography of Cath- 
erine the Great. If nature had not blessed him with the 
highest form of literary gift, everything he wrote was 
marked by diligence, sobriety and conscientiousness. 

Mr. Schuyler was a member of many learned societies 
at home and abroad, and was one of the founders of the 
American Economic Association. The American Academy 
of Political and Social Science received a letter from Mr. 
Schuyler shortly before his death, in which he expressed 
the greatest interest in the Academy and its work, prom- 
ising to contribute to its publications as he might be able. 


H. T. 


Degrees of Doctor of Philosophy granted to students 
in course now form a regular part of the commencement 
exercises of our leading colleges and universities. In the 
year 1890 this degree has been conferred upon students of 
political and social science and allied subjects in a large 
number of instances, as shown by the following list : 

Columbia College, Department of Political Science.— 
William Benford Aitken, A.M., Columbia. Thesis: The 
Dominion of Canada; a Study of Annexation. 

Frederick Morris Herrick, A.M., Columbia. Thesis: 
The Attic Law of Status, Family and Succession in the 
Fourth Century B.C. 

Willard Cunningham Humphreys, A.M., Columbia. 
Thesis : Government and Education in the United States. 
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Lindley Miller Keasbey, A.M., Columbia. Thesis : The 
Early Diplomatic History of the Nicaragua Canal. 

Thomas McClure Peters, A.M. ; q 

Gerald Montgomery West, A.M. 


Cornell University, Department of History and Political 
Science.—Orrin Leslie Elliot, Ph.B., Cornell University, 
Thesis: The Tariff Controversy in the United States from 
1789 to 1833. Dr. Elliot is at present Instructor in Eng- 
lish at Cornell. 

Herbert Elmer Mills, A.M., University of Rochester, 
1887. Subjects: European History since 1648; Political 
Economy and International Law; Thesis: The Early 
Years of the French Revolution in San Domingo. The 
degree of Ph.D. was conferred summa cum laude. 
Dr. Mills was last year Instructor in History at Cornell 
University, and will occupy in the coming year the position 
of Associate Professor of History and Political Economy | 
at Vassar College. 

Harvard University.—Edson Leon Whitney, A.B., LL.B. 
Thesis : Constitutional, Economic and Social History of 
the Colony of South Carolina. 


Johns Hopkins University. -Henry Brayton Gardiner, 
A.B., Brown University, 1884. Subjects: Political Econ- 
omy and Administration. Thesis: A History of Taxation 
in Rhode Island. Dr. Gardiner has been for some years 
past Professor at Brown University, Providence. 

Charles Homer Haskins, A.B., Johns Hopkins Univer- 
sity, 1887. Subjects: History, Political Economy and 
Historical Jurisprudence. Thesis: The Yazoo Land Com- 
panies. Dr. Haskins has been appointed Instructor in 
History at the University of Wisconsin, having during the 
past year held a similar position at Johns Hopkins. 

Toyokichi Iyenaga, Ph.B., Oberlin College, 1887. Sub- 
jects: History, Political Economy and Administration. 
Thesis: The Constitutional Development of Japan from 
1853 to 1881. 
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John Thomas McPherson, A. B. Hopkin 
; University, 1886. Subjects: History, Political Economy 
and Roman Law. Thesis: A History of Liberia. Dr. 
McPherson has been appointed Instructor of History at __ 
the University of Michigan for the coming year. < 
; Andrew Stephenson, A.B., Depauw University, 1882. 
td ‘Subjects: History, Historical Jurisprudence and Latin. 
‘Thesis: A History of the Public Lands and Agrarian 
Laws of the Roman Republic. Dr. Stephenson has been 
elected to the chair of History at the Wesleyan Univer- 
sity, Middletown, Ct., and will assume the duties of the 
position in the coming year. 

Frederick Jackson Turner, A.B., University of Wiscon. 
sin, 1884. Subjects: History, Political Economy and In- 
ternational Law. Thesis: The Character and Influence 
of the Fur Trade in Wisconsin. Dr. Turner holds the 
position of Assistant Professor of American History at 
the University of Wisconsin. 

John Martin Vincent, A.B., Oberlin College, 1883. Sub- 
jects : History, Political Economy and International Law. 

Thesis : Federal Government in Switzerland. Dr. Vincent 
has been for the past three years Librarian of the Depart- 
’ ment of History and Politics at Johns Hopkins and will 
- continue in this position with the new function of Instruc- 
1 tor in History. 7. 
5 James Albert Woodburn, A.B., Indiana University, 1876. =| 
Subjects: History, Political Economy and International 
Law. Thesis: The History of Higher Education in © 
Indiana. 


University of Pennsylvania—-Richard S. DeBow. Sub- 
jects: Philosophy, Psyco-physics and Political Economy. 

For the academic year 1890-91 appointments to fellow- 
ships and post-graduate scholarships have been made in 
our leading institutions as follows : 

Bryn Mawr College.—European Fellowship, Emily ; 
Green Balch, studying Political Science at Paris. Fellow- Mi 
ship in History, Agnes Mathilde Wergeland, Ph.D., of _ 
Christiania, Norway. 
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College of New Jersey.—Southeast Club University Fel- 
lowship in Social Science, John Wahl Queen, Ph.D., Col- 
lege of New Jersey, 1889. 

Columbia College.—Seligman Prize Fellows: Frank 
Grant, A.B.; Charles H. J. Douglass, A.B.; John Field- 
house Fenton, A.B.; Louis Katzenstein. 

Cornell University.—Fellow in History and Political 
Science, Joseph Alexander Lindquist, A.B., Cornell, 1888, 

Johns Hopkins University.—Fellows in History and 
Political Science, Bernard Christian Steiner, A.B., Yale 
University, 1888; Westel Woodbury Willowby, A.B., Johns 
Hopkins University, 1888. 

Harvard University.'--Rogers Fellow, Student of Poli- 
tical Economy, John Henry Gray, A.B., 1887, now at Halle, 
Germany; Rogers Fellow, Student of History, Charles 
Francis Adams Currier, A.B., 1887, now at Berlin, Ger- 
many: Kirkland Fellow, Student of Jurisprudence, Frank 
Beverly Williams, A.B., 1888, will study at Berlin, Ger- 
many ; Paine Fellow, Student of Social Science, Edward 
Cummings, A.M., 1885, will study in Germany; Ozian 
Goodwin Fellow, Student in Constitutional Law, Thomas 
Elmer Will, formerly of the University of Michigan, A.B, 
1890; Henry Bromfield Rogers Fellow, Student in Social 
Science, William Edward Burghardt DuBois (A.B. Fisk 
University, 1888), A.B., 1890 ; Henry Lee Fellow, Student 
of Political Economy, William Morse Cole (formerly of 
Colby College), A.B., 1890 ; Thayer Scholars, Students of 
History, Frederick Emory Haynes, A.M., 1890; Dwight 
B. Waldo, Ph.B. (Albion College), 1887; James B. Scott, 
A.B., 1890. Townsend Scholars. Students of History, 
George A. Dorsay, A.B. (Denison University), 1888; 
Evarts B. Greene, A.B., 1890. 


1 The first four names in this list are those of students holding travelling fellow- 
ships, the others will study in Cambridge. The fellowships bring in an income of 
from $400 to $500 a year; the Thayer Scholarships $300, the Townsend Scholarships 


$250. 
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University of the City of New York, Fellow in Phil. =| 
osophy (includes Political Science), Alfred Charles Post 
Opdyke, A.B., 1890. 

University of Minnesota, Fellow in Political Science, 
Louise Montgomery. 

University of Pennsylvania.—Fellows in Political and 
Social Science, Wm. Draper Lewis, B. S. (Haverford), Leo _ 


S. Rowe, Ph.B. (Univ. of Pa) and John L. Stewart, Ph.B. 
(Univ. of Pa.), W. C. Scott, A.B. (Princeton.) 


AUSTRIA. 


Pror. F. v. WIESER, who is known, by his investigations _ 
on the subject of value, as one of the leading members of the : 
new Austrian school of economics, has become ordinary pro- | 
fessor at the University of Prague. He was bornin Vienna 
in 1851, studied at the university there, and after securing his _ 
degree, made further studies at Heidelberg, Leipzig and 
Jena. He entered the service of the Austrian government, 
leaving it, in the early part of 1884, to become a privat- 
docent at the University of Vienna. From there he was | 
called, in the summer of 1884, to Prague as extraordinary — . 
professor, and in the latter part of 1889 he was made ordi- _ 
nary professor at the same university. His works are: » 

Ueber den Ursprung und die Hauptgesetze des wirthschaft-— 
lichen Werthes. Wien, 1884. 

Der Natiirliche Werth. Wien, 1889. 

Dr. Harras von HaArraAsowsky, a member of the | 
highest judicial tribunal of Austria, and formerly a docent o 
at the University of Vienna, died June roth, 1890, at 
Vienna, in his 58th year. Hewasa prominent investigator _ 
in the history of jurisprudence, and edited the Codex 
Theresianus, 4 vols., 1883-85. 


ENGLAND. ote 
In the death of Stir Epwin CHaApwick, which occurred © 


in July of the present year, England loses a man who has cn 
been the able and conspicuous leader in sanitary reforms 
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for more than half a century; the world loses one who may 
be called the father of modern sanitary science. 

Of a family noted for longevity, Sir Edwin inherited a 
fine physique and was a man of commanding presence, 
Although he had more than completed his goth year, he 
yet retained his intellectual force and something of bodily 
vigor. He was a man of decided opinions, of exceptional 
knowledge, and was always ready for work. Born in 1800, 
as he grew to manhood he prepared for the Bar. His first 
publication was an “Essay on Life Assurances,” which 
brought him to the notice of Grote and the two Mills. It 
was followed, when he was but 29 years old, by one on “ Pre- 
ventive Police.” This was of such marked ability that 
it attracted the attention of Bentham, who asked Chad- 
wick to assist him in the preparation of his “ Adminis- 
trative Code.” They became close friends, and Chadwick 
lived with Bentham until the death of the latter. In 1832 
Chadwick was offered the place of Assistant Commission- 
er, on the first Poor Law Commission, nominated by Lord 
Gray’s Government. His workin this position resulted in 
his being made Commissioner in 1833. In the same year 
he was appointed on the Royal Commission to investigate 
the condition of factory children. He had a large hand 
in the exhaustive report, which resulted in the Ten Hours 
Act. 

In 1834 he became paid Secretary to the Poor Law 
Board, a subordinate position, but one giving him greater 
executive power, which he exerted to the utmost. He was 
opposed to outdoor relief to the able-bodied on any terms. 
Among his official colleagues were Sir George Cornwall 
Lewis and Sir Francis Head. 

To Chadwick we are indebted for the appointment of 
the First Sanitary Commission, in 1838, which inaugurated 
the era of reforms. The immediate call for it was an epi- 
demical outbreak in Whitechapel parish. The report of 
this Commission awakened scientific and intelligent inter- 
est in the practicable measures for prevention and cure. 
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He also obtained through Lord Lyndhurst the establish- 
ment of the Registrar General’s Office. In 1844 another _ 
Sanitary Commission was appointed by Sir Robert Peel at 
Chadwick’s suggestion. 1846 saw the Poor Law Board _- 
dissolved, but in 1847 Chadwick was on the Commission - a a 
examine into the health of London, and in 1848 he was ap- 
pointed Permanent Commissioner of the original Board of 
Health. When this was dissolved he withdrew from pub- 7 
lic life. 

This, however, did not end his services in behalf of the 
public. It was he who persuaded Lord Palmerston to send 
a Commission to investigate the condition of the soldiers | 
during the Crimean campaign. The success of the Commis- 
sion led to a similar investigation with regard to the a 
dian forces. Since 1867 he has filled the position of Presi- _ 
dent at Sanitary Congresses, of President of the Society of © 
Sanitary Inspectors and President of the Economic Sec 
tions at meetings of the British Association. 

Chadwick directed his attention to mental as well as 
bodily maladies ; to the slow tortures of the inmates "ie 
the debtor’s prison; to the mortality among harassed 
suitors in Chancery. In an exchange of letters with Pro- 
fessor Owen, he examined the psychological limits of men- 
tal labor, especially in case of the young. He gave great 
consideration to physical training, to sound rules of sani- _ 
tary architecture, to the treatment of the sick and insane, 
and to the horrors of intramural confinement. 
Berlin in his 57th year, May 25th, 1890. He published bg =F 
large number of pamphlets on current economic questions, a 
but was best known by his admirable translationsfromthe __ 


English. He translated works of Adam Smith, Peshine~ 
Smith, Carey and Malthus. . 


GERMANY. 
Dr. Franz STOPEL, a prominent economic writer, died in 


At the University of Bonn, Pror. H. Dierzer, formerly _ 
of Dorpat, succeeds the late Prof. Erwin Nasse. 
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Dr. EBERHARD GOTHEIN succeeds Prof. K. Lamprecht 
in the field of economic history at the University of Bonn. 
Previous to his call to Bonn, Dr. Gothein occupied the 
chair of Political Economy at the technical school at 
Karlsruhe. His best known works are: 

Der christlich-soctale Staat der Jesuiten in Paraguay. 

Pforzheims Vergangenhett, etne soctalgeschichtliche Studie, 
1889. 

Dr. Karu BiicHER, at present professor in Basel, has 
accepted a call as professor of political economy at the 
Polytechnicum at Karlsruhe, and will assume his duties 
there in October of this year. He was born in 1847 at 
Kirberg, in the then Duchy of Nassau, studied 1866-69 
history, political economy and philology at the universities 
of Bonn and Gottingen, at which latter he took his 
degree. From 1871-78 he taught in the Gymnasien at 
Dortmund and Frankfort-on-the-Main, giving up this work 
to become editor of the economic part of the “ Frankfur- 
ter Zeitung,’ in the year 1878. In 1881 he established 
himself as privat-docent at the University of Munich, 
whence he was called to Dorpat as ordinary professor of 
statistics, leaving that post to become ordinary professor 
of political economy and statistics at the University of 
Basel in 1883. The list of his publications is as follows: 

Die Aufstande der unfreien Arbeiter, 143-129 v. Chr. 
Frankfurt a. M., 1874. 

Die gewerbliche Bildungsfrage und der industrielle 
Rickgang. Eisenach, 1877. 

Das Ureigenthum von Emile de Laveleye. Deutsche 
Ausgabe, vervollstandigt von dem Herausgeber. 

Die Frauenfrage im Mittelalter. Tubingen, 1882. 

Die Bevilkerung von Frankfurta. M.im XTV. und XV. 
Jahrhundert. 1 Band, Tibingen, 1886. 

Frankfurter Buchbinder-Ordnungen vom XVI, bis zum 
XTX Jahrhundert, Tiibingen, 1888. 

Basels Staatseinnahmen und Steuervertheilung 1878- 
1887. Basel, 1888. 
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Die Bevilkerung des Kantons Basel-Stadt am. 1 
December, 1888. Basel, 1890. 


Die Ergebnisse der Wohnungs-Enquéte in der Stadt Basel 
vom Februar, 1889. Basel, 1890. 


In July of this year provision was made for the appoint- 
ment of an extraordinary professor of political economy ¥ A 
the Technical School at Darmstadt. The place was filled _ 
by the election of Dr. OrTo WARSCHAUER, who will enter 
upon his duties in October. Dr. Warschauer was born in — 
1853, received his early education at Berlin, London and _ 
Paris, and entered in 1879 the University at Heidelberg. _ 
His doctor degree was taken at Leipzig, in 1883, where, 
two years later, he established himself as privat-docent of 
political economy. His literary efforts have been, in the 
main, studies of the economic history of Prussia. He i. 


published : 
Geschichte und Entwickelung der ee in 
Preussen. 
Geschichte der Zahlenlotterie in Preussen. 4 


Zur Reform der direkten Steuern in Preussen. 
Socialistische und communtistische Systeme (in Zett- 
schrift fiir die gesammten Staatswissenschaften). 


Dr. GEORGE ADLER, who was appointed extraordinary © 
professor of political economy and finance at the Univer- — 
sity of Freiburg in May of this year, was born in 1863, at | ! 
Posen. His studies were made at the Universities of Ber- | 
lin and Freiburg, where he took his degree, and where, at ae 
the time of his promotion, he was privat-docent. He has wes 
published the following works : ss 

Rodbertus, der Begriinder des wissenschaftlichen S 
ismus. Leipzig, 1884. 7 

Die Geschichte der ersten soztalpolitischen Arbetterbewe- — 
gungen in Deutschland. Breslau, 1885. 

Die Karl Marxsche Kritik der bestehenden Volkswirtschaft. 
Tiibingen, 1887. 


Der Internationale Arbeiterschutz. Miinchen, 1888. — 
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And in the Handwéorterbuch der Staatswissenschaften the 
articles “ Anarchismus”’ and “ Pariser Commune.” 


Dr. H. HERKNER, privat-docent at Freiburg, has been 
appointed extraordinary professor at the same university, 
He was born in Reichenberg, in Bohemia, in 1863. Begin- 
ning with philosophical studies in Vienna, he afterward went 
to Leipzig, where he turned his attention to economics, 
which studies he subsequently pursued at Berlin and Frei- 
burg. At Strassburg he took his degree in the faculty of po- 
litical science (doctor rerum politicarum) summa cum laude. 
His first work on the industrial condition of Alsace, in 
which he advocated the introduction of the imperial inspec- 
tion laws, touched a practical question and became quite 
well known. The laws, which, up to that time, had not 
been extended to Alsace, were introduced later. Dr. Herk- 
ner’s work involved him in a rather lively controversy with 
the supporters of the manufacturers, whose interests were 
injured by the revelations which the book made. Dr. 
Herkner was called to the University of Freiburg as 
docent, in 1888, and was appointed extraordinary professor 
in May, 1890. His published works are: 

Die oberelsassische Baumwollindustrie und thre Arbetter. 
Strassburg, 1887. 

Die oberelsissische Baumwollindustrie und die deutsche 
Gewerbeordnung. Eine Erwiderung an meine Gegner. 
Strassburg, 1887. 

In the Archiv fiir Sociale Gesetzgebung, in the foundation 
of which he took an active part, Prof. Herkner has pub- 
lished the essays Dze belgische Arbetterenquéte und thre 
socialpolitischen Resultate, 1888, and Zur Kritik und Reform 
der deutschen Arbeiterschitzgesetzgebung, 1890. 


At the University of Halle, Dk. Kart Dreut has estab- 
lished himself as privat-docent for political economy. Dr. 
Diehl was born in 1864, studied in Berlin, where his inter- 
course with Wagner led him to adopt the academic career, 
and later in Jena and Halle, where he took his doctor 
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degree. After some study in Vienna, he comes back to 
Halle to begin his work. His published works are: : 

P. J. Proudhon. Seine Lehre und Sein Leben. JI Abthei- 
lung: Die Eigenthums und Werthlehre. Jena: Fischer, 
1888. 

The same. // Abtheilung : Das System der bkonomischen 
Widerspriiche, die Lehren vom Geld, Kredit, Kapital, Recht 
auf Arbeit und die iibrigen Theorten, sowie Rathschlage zur 
Losung der socialen Frage. Jena: Fischer, 1890. 


The University of Heidelberg suffered a severe loss in 
the death of Prof. A. v. BLuMERINcQ, which occurred on 
the 17th of August, 1890. Prof. v. Blumerincq was born 
August 12th, 1822, and served from 1852 to 1874 as pro- Ss 
fessor at Dorpat. In 1881 he was called as Professor of 
Public and International Law at Heidelberg, as the suc- 
cessor of Bluntschli. He has published the following — 
important works: 

Asylrecht, 1854. 

Systematik des Volkerrechts, 1856. 

Praxis und Theorie des Volkerrechts, 1874. 

Prisenrecht, 1880. 7 

Volkerrecht (in Marquardsen’s Handbuch des sffentlichen 
Rechts, Bd. 1), 1884. 


At the University of Leipzig Dr. PauL BARTH has estab 
lished himself as a privat-docent. His trial lecture was on a ; 
the “Social Doctrines of Herbert Spencer,” and his work 
will be largely in the philosophy of society and history. _ 
Dr. Barth was born in 1858, and studied 1875-81 classical — 
philosophy, history and philosophy. From 1882-88, he > 
was teacher in the Gymnasien, at Breslau, Liegnitz and 
Jena. After two further years of study devoted to soci- 
ology and philosophy, Dr. Barth came in May of this year 
to Leipzig, as privat-docent. His principal work is: 

Die Geschichtsphilosophie Hegels und der oes bis 
auf Marx und Hartmann. Leipzig, 1890. 
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Dr. KARL LAMPRECHT became, at Easter, 1890, ordinary 
professor of history and economics at the University of 
Marburg. He was born in 1856, had a preparatory educa- 
tion at the celebrated school of Schulpforta, and studied in 
Gottingen, Leipzig and Munich. He commenced his aca- 
demic career at Bonn, where he served as privat-docent and 
extraordinary professor. His chief work has been in his- 
tory, but he has been drawn into the field of economics 
through his investigations in economic history. His liter- 
ary activity has been very great, and in addition to his con- 
tributions to reviews, largely of an economic character, he 
has published the following : 

Beitrage zur Geschichte des franzisischen Wirthschaftslebens, 
1879. (Enlarged edition in French, 1889.) 

Lnitialornamentik des 8 ten bis 13 ten Jahrhunderts. 1882. 

Deutsches Wirthschafsleben im Mittelalter. 4 vols. 1886. 

Skizzen zur rheinischen Geschichte. 1887. 

Deutsche Stadtechroniken, niederrheinisch-westfalische Ab- 
theilung. 3 Vols. 1888. 

Die Roimische Frage von Konig Pippin bis auf Kaiser Lud- 
wig den Frommen. 1889. 

Deutsche Geschichte. Vol. 1. 1890. 


At the University of Wiurzburg, Dr. R. PiLoty has 
established himself as privat-docent for Public Law. His 
most important work is 

Reichs-Unfallversicherungsrecht I, 1890. 


Art the University of Wiirzburg, the chair for General 
German and Bavarian Public Law, Administrative Law and 
the Philosophy of Law, which was vacated by the death of 
the incumbent, Professor JosEF von HELD, has been filled 
by the election of Professor CARL VON STENGEL, one of the 
leading authorities on administrative law in Germany. 
Professor v. Stengel was born in 1840, near Bamberg, and 
studied law and political science at Munich. In 1871 he 
was appointed to a judgeship (Landesgerichtsrath) at 
Miihlhausen, in Alsace Lorraine. After some ten years’ 
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practical judge in Alsace-Lorraine, he was called 
to the University of Breslau as ordinary professor in the © 
newly created chair for administrative law. Here he 
worked from 1881 to 1890, when, in April, he followed the 
call to Wiirzburg. Professor von Stengel has been a pro- ™ 
lific writer, as the following list of his works shows : or. 

Die Uebertragung der Verwaltungsrechtssprechung an die 
ordentlichen Gerichte (Hirth’s Annalen, 1875). 

Das offentliche Recht und die Verwaltungsgerichtbarkeit 
in Elsass-Lothringen (Hirth’s Annalen, 1876). 

Bodenkredit und Bodenkredit- Anstalten (Hirth’s Annalen, A 
1878). 
Begriff, Umfang und System des Verwaltungsrechts ( Zeit. 
schrift f. d. ges. Staats wissenschaften, 1882). ‘we 

Die Organisation der preussischen Verwaltung nach den 
neuen Reformgesetzen. Leipzig, 1884. 

Lehrbuch des deutschen Verwaltungsrechts. Stuttgart, 1886. 

Die staatsrechtliche und vilkerrechtliche Stellung der 
schen Kolonien, 1886. XZ 

Die deutschen Schutzgebiete, thre rechtliche Stellung Ver- 
fassung und Verwaltung. Munich and Leipzig, 1889. 

Worterbuch des deutschen Verwaltungsrechts, herausgegeben 
in Verbindung mit vielen Gelehrten und hoheren Beamten. 
2 Bde. Freiburg i. B., 1890. 


ITALY. 


The credit for placing the statistics of Italy i in the sme” . 
rank of official statistics, and giving them in their field - =A nes 
universally acknowledged authority, must be accorded, 
almost without reservation, to the present Director-Gen- 
eral of the statistics of the kingdom, Prof. Luigi Bodio. His 
career is a striking example of the untiring energy and _ 
quick-sighted, many-sided intelligence of Italian scholars, — 
which is gaining for their country an honorable place in * 
all departments of science. ae 

Luigi Bodio was born October 12th, 1840, at Milan, | 
where he received his early education. From 1858-61 he 
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studied jurisprudence at the Universities of Pavia and 
Pisa, securing at the latter his doctorate. After brief occu- 
pation as private secretary to his friend, the Minister Mat- 
teucci, he obtained one of the ten prize scholarships con- 
ferred annually by the Italian Government upon the best stu- 
dents of the year, to enable them to study abroad. Bodio 
chose Paris as his place of study, and in intercourse with 
Wolowski, Baudrillart, Levasseur and others, laid the foun- _ 
dation of his absorbing interest in the problems of eco- _ 
nomics and statistics. 

In 1864 he returned to Italy to occupy the position of 
teacher of commercial law and political economy at the © 
scientific school at Leghorn. After a brief stay at a similar 
school at Milan, he became Professor of Commercial Geog- _ 
raphy and Statistics at the Superior Commercial School, at _ 
Venice. In all these places Professor Bodio developed an_ 
extraordinary activity, and beyond his professional work, | 
was in great demand as a member of municipal commis- 
sions, which required a good practical grasp of the ques- 
tions to be considered, and a strong organizing talent. 

His career as a practica! statistician begins with the year 
1872, when he went to Rome as Secretary of the Statisti- 
cal Central Committee in the Ministry of Agriculture, 
Commerce and Industry. At the time the position of 
director-general of statistics was vacant, the previous 
incumbent, Dr. Pietro Maestri, who had filled the office 
since 1862, having died in 1871. Bodio was appointed to 
the office, which he has since filled with great distinction, 


in 1872. To him is largely due the organization of the _ 


statistics of Italy. A strenuous advocate of centralization, 
he has succeeded in uniting in his bureau all the statistics 
of the kingdom, Not a volume issues from the press 
which has not had the benefit of his supervision. The 
work is vast. Besides the clerical staff, the bureau com- 
prises three physicians, several lawyers and engineers, 
for the supervision of special features of the work. The 
difficulties have been very great. It was a work of time 
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to accustom the population to the needs of the work, to _ 
secure correct results, but by dint of untiring energy, by 
watching scrupulously every detail, by perfecting at every _ 
point the methods and organization of the work, the bureau 
and its publications are to-day unrivalled. This has been © 


very restricted means. 
The activity of the Bureau is not exhausted by the | 
publication of its great folios of tables, but has another ¥ 
side. It is the constant adviser of the ministry and legis- | 
lative commissions. Questions are propounded requiring © 
the use of unpublished materials or laborious ernie 
and combinations which do not exist in the published works. 
In this silent work is forcibly illustrated the good which 
may be derived from a permanent statistical organization. :: 
Of such weight and influence has the statistical office grown _ 
that in 1883 its rank was increased, being made a “ diviz-~ 
ione generale” of the ministry. 
In addition to his work as a statistician, Bodio has — 
been very successful as a teacher in the Engineering School - re 
at Rome. His wide-reaching knowledge and perfect 
familiarity with the economic problems of the day recently 
received an honorable recognition in his appointment by 
the Italian Government as one of the three delegates repre- 
senting Italy in the international conference for the protec-_ 
tion of labor called together by the German Emperor at 
Berlin. 


Statistical Congress, and took part in the meetings at 
Florence, 1867, Hague, 1869, St. Petersburg, 1872, and 
Buda-Pesth, 1876. He was a member of the permanent _ 
commission of the Congress, and a vice-president of 
International Commission for the Statistics of Railways. 
Despite the failure of the old International Statistical Con- Sng 
gress, he has never doubted the good which might flow ee . 
from the intimate connection of the statisticians of all == 
countries. He entered with enthusiasm into the plan of Fe “& 


— 
accomplished in the face of financial difficulties, and with ag — 
q 
Prof. Bodio was an active member of the International ' 


the “Institut Internationale de Statistique,” which was 
founded at London, in 1885, on the occasion of the fiftieth 
anniversary of the Statistical Society. He was unani- 
mously elected secretary of the Institut, and his admirable 
administration of its affairs, and his conduct of its “ Bulle- 
tin,” are not least among his claims to the recognition of — 
scholars. In fact, the high esteem in which his scholarship 
and experience is everywhere held is seen in the large 
number of learned bodies with which he is connected. 
The list of these organizations bears eloquent testimony. 
Prof. Bodio is an honorary member of the Statistical 
Society of London, the Manchester Geographical Society, 
la Societé Suisse de Statistique, Verein fiir Geographie 
und Statistik zu Frankfurt am Main, Gesellschaft oester- 
reichischer Volkswirthe, the American Economic Associa- 
tion, and American Statistical Association. He is corres- _ 
ponding member of la Societé Statistique de Paris, Com- 
mission centrale de statistique de la Belgique, the Manches- 
ter Statistical Society, la Societé de geographie commer- 
ciale de Paris, the Scottish Geographical Society, la Societé 
de medicine publique et d’hygiene professionelle de Paris, 
la Societé Royale de medicine publique de Belgique, la 
Societad espafiola de higiene, the Imperial Academy of Sci- 
ences at St. Petersburg, the Academy of Sciences at Buda- 
Pesth, l'Institut de France. He is an active worker in the 
Italian Geographical Society, a member of the Reale Aca- 
demia dei Lincei, the Institut Internationale de statistique, 
the Italian Society for Hygiene, the International Criminal 
Law Association, and others. If the list is long and tedi- 
ous, it nevertheless speaks forcibly of the varied interests 
and the wide field of scientific researchin which he is held 
in high esteem. 
To name the literary productions of Prof. Bodio would 
be a difficult task. The more important publications of 
the Italian statistics show his work. It is work of super- 
vision and direction. No better specimen of it can be seen 
than the Annuario Statistico Italiano, which is more vol- 
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PERSONAL NOTES. 


uminous, more detailed, and richer in explanatory matter 
than the year book of any other government. Any attempt 
at an exhaustive treatment of the work of the bureau and 
especially of Prof. Bodio, must needs bea failure. In addi- 
tion to the strictly official documents, Bodio has written a | 
number of special studies too numerous for separate men- 
tion, to the journals of which he has been the editor, as 
“ Archivio di Statistica” (1876-78), .and the “Annali di 
Statistica.” Among his earlier works prior to his connec- 
tion with the official statistics, the most important are: 

Sul commercio esterno terrestre e marittimo de Regno — 
Italia, 1866. 

Documenti statistici del Regno ad Italia, 1867. 

And further, Della statistica net suot rapporti coll’ economia — 


politica, 1869. 


SWITZERLAND. 


At the University of Ziirich there has recently been 
founded a chair for international private law, comparative © 
law, and modern law of transportation. The chair has 
been filled by the election of Dr. F. Meili, who for some 
years has been extraordinary professor at the University, 
being at the same time engaged in the railroad administra- _ 
tion of the country. His most important works are as 

Haftplicht der Postanstalten, 1877. 

Pfand und Concursrecht der Eisenbahnen, 1879. 

Telegraphenrecht, 1885. 

Recht der modernen Verkehrsanstalten, Ein Grundriss, 
1888. 


Internationale Unionen. 
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BOOK NOTES. 


Capirat AND IntEREST: A Critical History of Economic 
Theory. By Eugene v. Bohm-Bawerk, Professor of Polit- 
ical Economy in the University of Innsbruck. Trans- 
lated, with a preface and analysis, by William Smart, 
M. A., Lecturer on Political Economy in Queen Margaret 
College, Glasgow. Pp. 430. MacMillan & Co., London 

and New York, 1890. 


_ English-speaking students will lack an essential part of 
their equipment for economic study so long as the recent 
work of Austrian writers is untranslated. An _ impor- 
tant step is now taken toward the supplying of this need; 
the earlier or critical volume of Professor von Boéhm- 
Bawerk’s great work on Capital and Interest is to be had 
in English, and the following volume, containing the au- 
thor’s own theory, is soon to be so. The work of the 
translator, Mr. William Smart, of Glasgow, is excellent 
throughout. It begins with a preface in which the nature 
of the problem to be solved is concisely stated ; it is the 
problem of accounting for “surplus value,” or a value that 
remains after capital has been consumed by industry, and 
has been fully replaced from the products. If a carpen- 
ter’s plane is worn out in a year, and if the product se- 
cured by means of it suffices to more than furnish another 
plane, the excess of value remaining after the new plane 
has been procured is the sum to be accounted for. 
Professor v. Bohm-Bawerk’s own work begins by a state- 
ment of the two problems, the one ethical and the other 
economic, that present themselves for solution in connec- 
tion with interest. He confines himself to the economic 
question, and will tell us, not whether interest is or is not 
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justifiable, but what it is and whence it comes. Capital, 

the sum that draws interest, is “a complex of produced | 
means of acquisition,” and is distinct from land. Its earn- — 

ings are to be distinguished from Rent on the one hand, 
and from Undertaker’s profit on the other. 

The book traces the development of the Interest prob- 
lem, and describes the ancient and medizval attacks a 
usury, as well as the defenses that were offered in the 
period from the sixteenth century to the eighteenth. The _ 
views of Turgot and Adam Smith naturally receive atten- 
tion, as doa group of theories, characterized as “colorless,” 
which includes that of Ricardo. “i 

Interest in the critical study increases when the “ Pro- | 
ductivity’’ theories are reached. These include the — 
“Naive” productivity theories, which assume that if cap- __ 
ital ensures the creation of more goods than would other- 
wise be created, it must of necessity ensure the production | 
ot more value. It includes, also, theories that, without as- 
suming this as a fact, accept it and give reasons for it. 

_ Some of the acutest Studies of modern times are exam-— 


while an analysis of the “Abstinence,” “ Labor” and 
“Exploitation theories occupies the three following books. 
The seventh and last book discusses some “minor sys-— 
tems.” The author’s own view is foreshadowed in a con- — 
cise statement on pages 257-259, from which the following 7 
sentences may be taken as expressing the central principle — 
in Professor v. Bohm-Bawerk’s philosophy : . 

“ The loan is a real exchange of present goods against future — 
goods. For reasons that I shall give in detail in my second 
volume, present goods invariably possess a greater value 
than future goods of the same number and kind, and there- 
fore a definite sum of present goods can, as a rule, only 
be purchased by a larger sum of future goods. Present 
goods possess an agio infuture goods. 7his agio is interest. 
It is not a separate equivalent for a separate and durable _ 
use of the loaned goods, for that is inconceivable; itis a _ 
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part equivalent of the loaned sum, kept separate for prac- 
tical reasons. The replacement of the capital and the in- 
terest constitutes the full equivalent.” 

J. B. Crark. 


Diz BEVOLKERUNG DES KANtTONS BasEL-StTapt: Am 1, 
Dezember, 1888. Im auftrage des hohen Regierungs- 
rates bearbeitet von Dr. Karl Biicher, ord. Professor der 
Nationalokonomie, u. Statistik an der Universitat. Basel, 
Kommissions-Verlag von H. Georg, 1890. Pp. 96 and 
lviii ; 8 charts. 


The productions of official statistical bureaus do not, as 
a rule, appeal to the general interest. In the mass their 
importance is fully recognized, but the details interest us 
only for special purposes. To attract attention such works 
must show especial excellence of preparation, peculiarity 
of method, or novelty of subject. The present work on 
the population of Basel can claim no interest on the last 
score, but it is instructive in the methods in which the 
data were obtained and the excellence of their presenta-- 
tion. 

The data of the work were collected as a part of the 
census of Switzerland. The attempt was made to secure 
the benefit of the enumeration by lists and cards. The 
original facts were collected by cards, in sets of eight for 
a family. From the cards, lists were made by the enumer- 
ators in order that each district might preserve its own 
materials. The lists, however, proved worthless as a basis 
for further preparation of the data, and it became neces- 
sary to go back to the cards again. 

Another feature of this work is the happy combination 
of private research with official data. Official bureaus 
confine, as a rule, their work to the publication of tables, 
leaving the utilization of them to private individuals. 
The wisdom of confiding the discussion of the results to 
those most intimately acquainted with their origin, is in 
the present case most amply proved. The result is a 


é 


| 


312 ANNALS OF THE AMERICAN ACADEMY. 
4 
| i i 
; 
> 
‘ 
— 


highly characteristic statistical study. As its subject isa 
distinctively urban population, it offers in itself many in- 
teresting peculiarities. 

An example will best show wherein Professor Biicher’s 
treatment of the subjects differs from the customary 
official explanations. In treating the numerical relation 
of the sexes, he deals with the relation historically, and 
then as compared with that in all Switzerland and other 
cities. By the aid of the statistics of births and deaths 
he shows how a city population must develop an excess of 
females greater than the general average of the country. 
The degree of this excess is calculated from the facts for 
Basel, and the influence upon this relation of growth 
by immigration carefully discussed. To specialize further 
would be unprofitable. Suffice it to say that the other 
phenomena of the population are treated with equal elab- 
oration, and a keen perception of the elements of the 
problems attaching to them. The student will find here 
valuable information on the composition of an urban pop- 
ulation and the effect of immigration upon it. 

The author shows a rare gift of combination in the use 
of figures. To all students of statistical science the work 
should have an interest apart from its subject as an exam- 
ple of highly-developed statistical methods. 


R. P. F 
PRoBLEMS OF GREATER BRITAIN. ‘the Right Hon, 
Sir Charles Wentworth Dilke, Bart. MacMillan & 


Co., London and New York. Pp. 738. 

A great English historian has said that “ Wessex has 
grown into England, England into Great Britain, Great 
Britain into the United Kingdom, the United Kingdom 
into the British Empire.” No part of the history of that 
marvellous process of growth and expansion is more thrill- 
ing or more important than that which embraces the series 
of adventures and conquests through which English traders 
and warriors have added to the island kingdom, in compar- 
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atively modern times, a colonial empire which embraces 
about one-sixth of the land surface of the globe, and nearly 
an equal proportion of its population. This vast domain, 
nearly three times the size of Europe, is chiefly composed 
of the possessions of England in North America, in India, 
in Australasia, in South America and in the West Indies, 
Not until the accession of the House of Stuart did the 
acquisition of this colonial dominion really begin. During 


two charters were issued to two trading companies of Eng- 


grew the Empire of India; out of the settlements made by 
the other grew the Federal Republic of the United States, 
The first permanent English settlement made in North 
America was that made at Jamestown, in 1607—a settle- 
ment which was followed, in 1611, by the English coloniza- 
tion of Newfoundland. Then, through the results of the 
French and Indian War, England received, in 1763, under 
the Peace of Paris, Canada and all the other French settle- 
ments in North America. Then came the War of the 
Revolution, which ultimately deprived England of all this 
princely domain south of the north boundary line of the 
United States. In 1757, just a few years before England 
succeeded in wresting from France her Canadian posses- 
sions, Clive, Pitt’s “heaven-born general,” won the battle 
of Plassy, which is generally accepted as the real beginning 
of the English Empire in India. Eleven years (1768) after 
the battle of Plassy Captain Cook made his famous discov- 
_ eries in the Pacific, claiming whatever land he touched in 
Australia and New Zealand in the name of the mother- 
country. Before the end of the century (1795) England 
took from the Dutch Cape Town, which gave to her the 
colony of Good Hope—the nucleus of what has since 
grown into the vast English settlement in South Africa. 
Although the title of England to certain portions of her 
_ colonial empire is much older, its natural growth has been 
_ the work of a century, “and almost of our own time.” 


the last days of the Tudors and the first of the Stuarts — 


lish adventurers. Out of the settlements made by the one | | 
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The difficulty of holding together, of governing, of defend- 


ing such vast areas of territory, scattered through every 
clime and inhabited by so many distinct nationalities, and 
at the same time of so directing the trade with them all as 
to make it of the greatest possible profit to the mother- 
state, has cast upon English statesmen, soldiers and finan- 
ciers the mighty problems which Sir Charles Dilke calls 
the “Problems of Greater Britain.” In order the more ie 
clearly to state and explain these problems, the author, so 
who has for years taken an active part in imperial admin- : 
istration and legislation, has visited, with inquisitive and 
penetrating eyes, all of the British colonies and dependen- 
cies which he undertakes to describe. The results of his 
observations are set forth in a plain and practical manner 
in the volumes before us. Within the limits of a review 
nothing more can be attempted than an outline of the sev- 
eral practical systems under which the greater colonial 
groups are governed. 

Before any attempt is made to examine the several colo- 
nial systems in detail, it will be well to note the three 
classes into which the Colonial Office divides all British 
dependencies, according to their governmental relations to 
the imperial crown. First come the crown colonies, in 
which the crown has the entire control of legislation, with 
the administration in the hands of officers under the con- 
trol of the home government. Second, colonies possessing 
representative institutions, but not responsible government. 
In these, although the crown has only a veto on legislation, 
the home government retains control of the public offices. 
Third, colonies possessing representative institutions and 
responsible government. In these the crown has only a 
veto on legislation, and the home government no control 
over any office except that of governor. At the head of 
this last and most independent class stands the great Cana- 
dian federation, to which Sir Charles first devotes his 
attention. 

In 1867-68 the obstacles to Canadian federation, which 
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for a long time seemed insuperable, were overcome, and 
the provinces were then drawn together in a federal sys- 
tem, which now governs an expanse of territory as exten- 
sive as that ruled from Washington. This new federation, 
although in form much like our own, is really, in substance, 
more like that of the German Empire, for the reason that 
in Canada the central powers, as compared with those of 
the provincial legislatures and executives, are far stronger 
than iz. the United States. Under the Canadian constitu- 
tion the federation possesses all powers not expressly dele- 
gated to the provinces—the reverse of the proposition upon 
which rests the constitution of our own country. “The 
Dominion Parliament keeps in its own hands the criminal 
law and the law of marriage, the appointment of the judges, 
the nomination of Lieutenant-Governors of Provinces, and 
the militia system, all of which are in the United States 
left to the various States. The Dominion has a veto—vir- 
tually exercised by the Prime Minister, though in the name 
of the crown—upon the legislation of the provinces, while 
no such veto, if the local laws be constitutional, exists in 
the United States. . . . . The Canadian constitution 
follows that of the mother country, and differs from that 
of the United States in allowing Ministers to sit in Par- 
liament.”’ 

In 1885, in obedience to the spirit of the federal age in 
which we live, were laid the foundations of Australasian 
federation, the term “Australasian” now being used to 
indicate Australia, with Tasmania, New Zealand and Fiji 
attached. This federal system, if system it can be called, 
which embraces neither New Zealand nor New South 
Wales, is still in a very inchoate form. The governing 
body is the Federal Council, and “The Federal Council, as 
it stands, is little more than a periodical conference of some 
of the leading statesmen of six out of the eight South Sea 
colonies. . . . . The Council can legislate directly with 
regard to the relations of Australasia with the Pacific, the 
fisheries in Australasian waters, the enforcement of the 


— 
— 
\ 
| 
| 
a 
| 
Aa 
| 
helt 
© 


O 


NOTES. 
law by service of process beyond the colony in which it 
issues, as to extradition, and for preventing the influx of 
criminals. As regards defences, corporations and joint- 
stock companies, the uniformity of weights and measures, 
as to patents, copyright and bills of exchange, and all other 
matters as to which the colonies themselves can legislate, 
and which are of Australasian interest, the legislation has 
to be initiated by two colonies, and then the Acts of the 
Council extend only to the colonies by whose legislatures 
the matters have been referred to it. . . . . Itis all but 
certain that a fuller federation, when it comes, will come 
with customs union and with protection at all the ports.”’ 

Lack of space forbids the attempt even to outline the 
various inchoate forms of government which exist in “ The 
South African colonies,” a term which embraces not only 
the old colonies of the Cape and Natal, but many others 
which lie north of them and south of the Zambesi River. 
The vastness of the districts to be governed, and the sparse- 
ness of the white population in most of them, force our 
author to admit that “the problem is the hardest which 
arises in connection with any of our colonies, for the great- 
est difficulties in the government of dependencies are 
blended in South Africa, and make the task of ruling it all 
but impossible.” 

If one desires to know how England conquered India, 
and how she governs it, he had at once best go to the work 
of Prof. Seeley, entitled “The Expansion of England,” 
where he will find the miracle fully explained. Our author 
is not inclined to specially discuss the question of govern- 
ment in India, because, he says, “It is of little use for us 
to concern ourselves with improvements in government if 
we cannot retain the country in our hands.” Howto defend 
India, how to save it from Russian aggression, is the su- 
preme question, for the reason that “from the larger or 
British Imperial point of view, the loss of India would be a 
crushing blow to our trade, if our rule were succeeded by 
that of a protectionist country or by a period of anarchy. 
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It would constitute, moreover, so grave an encouragement 
to our enemies in all parts of the world that we might 
expect a rapid growth of separatist feeling in Canada, 
South Africa and Australasia, and a general break-up of the 
British power.” Here, then, we find, in the danger which 
menaces India, the supreme problem of Greater Britain. 
If the dam breaks at that point, the consequence might be 
“a general break-up of the British power.” The most dan- 
gerous foe of England is Russia, and our author is careful 
to state in his Introduction that the future of the world 
seems to lie between the British Empire, the United States 
“and the Russians, who alone, among the continental 
nations of Europe, are in possession of unbounded regions 
of fertile lands outside Europe, but in climates in which 
white men can work upon the soil.’’ In the comparison 
which he then institutes between the natural resources of 
the three great world powers, it is pleasing to note the 
splendid place awarded to the United States. In silver 
and in cattle we stand first, in gold we are equal to the 
British Empire ; we will soon pass her in iron; in wheat 
production we are nearly equal; in railway mileage we are 
far ahead of all. “On the whole, then, we may consider 
that for the present the British Empire holds her own 
against the competition of her great daughter, although 
the United States is somewhat gaining on her.” 

The substance of Sir Charles’ book is far better than its 
form. He writes as aman might talk, upon his return from 
a journey around the world, to a familiar friend, who chose 
to make each country which he had visited in turn the sub- 
ject of a series of miscellaneous questions. He has none 
of the captivating art of the story teller. Although he 
follows the great literary canon of Mr. Chucks, in “ Peter 
Simple,” who tells you “to spin your yarn in plain English,” 
he refuses to follow the equally important canon laid down 
by an Alabama farmer, who told a circuit judge that a charge 
to a grand jury was something which should be “ compiled, 
compacted and delivered in a regular rotation.” And yet, 
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in spite of all defects of arrangement, “ Problems of Greater ae. * 
Britain” is a book full of value and of interest to anyone 


who desires to comprehend the present material status of 
the British Empire. HANNIS TAYLOR. 


Book NOTEs. 


Tue CriminaL. By Havelock Ellis (The Contemporary — 
Science Series). Scribners: New York. 1890. Pp. 337. _ 
As the author says in his preface, his work is a critical 

summary of the results of the science of criminal anthro- 

pology. The social relations of such a study are brought — 
out. There are varieties of criminals, the political criminal, 
who does not come in for consideration in this work, the | 
criminal by passion, the insane criminal, and other well- — 
marked types, besides such as seem to belong to the bor- 
der-land between the groups. Between the terms born 
criminal, congenital criminal and instinctive criminal, the say 
last seems to be safer, since it is not always possible to _ 
estimate the congenital element. The instinctive criminal 
is amoral monster in his most developed form ; the absence 
of guiding or inhibiting social instincts is accompanied by © 
an unusual development of the sensual and self-seeking 
impulses. The occasional criminal is one who, when cir- 
cumstances are unfavorable, succumbs to temptation. 

Weakness is his chief characteristic. He is more like a 

normal person. Occasional crime is the most common ; it 

is that for which society is most responsible, and in many 
instances it could be called social crime. Illustrations of 
the various types of criminal are given. 

Causes of crime are cosmic, influences of unorganic 
nature, of temperature and diet ; they may be biological, 
when physiological and psychological peculiarities of the 
individual are considered. Again, criminal sociology treats 
of the production of crime by social influences and eco- 
nomic perturbations. This book studies the criminal man 
as the product of the various influences. The problem of 
criminality merges itself very largely into all the problems 
of our social life that are now pressing for solution. The 
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rising flood of criminality is not an argument for pessimism ; 
it is an additional spur to the task of social organization to 
which the present century is summoned. It is useless to 
be occupied with methods of improving criminals so long 
as the conditions of life outside render the prison a wel- 
come shelter. Fifty thousand people in Paris every morn- 
ing do not know how they will eat or where they will sleep, 
So long as we foster the growth of the reckless classes, we 
foster the growth of criminality. Education may modify 
the form of crime, but has little influence in preventing 
crime. The only education that can aid is one that is as 
much physical and moral as intellectual. The proportion 
of criminals with intellectual education is becoming very 
large ; the proportion acquainted with any trade is very 
small ; the proportion engaged in their trade at the time 
of crime is still smaller. It is obvious that every citizen 
should be educated to perform some useful social function 
by which he can earn his living. 

All education must include provision for the detection 
and special treatment of abnormal children. The criminal 
cannot be caught too young, for it is much better than to 
wait until he has ruined himself and disgraced his friends. 
The social and individual conscience can be quickened. 
Every problem will be found to be dovetailed into that 
labyrinth which we call society. 


ARTHUR MAcDOonaLp. 
Clark University. 


An Intrropuction To PotiticaAL Economy. By Richard 
T. Ely. New York, 1889: Hunt & Eaton. { 
This is not simply another text-book of the ordinary 
type—the “latest and best.” It is in part, and it is the 
best part, a book about political economy. 

Professor Ely believes that most people have either an 
incorrect notion of political economy, or at best only a very 
inadequate one. It is even true that many an economist 
of note does not seem to comprehend the whole and the 
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necessary relation of parts, or to appreciate the true nature 
of the subject-matter of the science. In Part I the author | 
consequently undertakes a description of the industrial 
life of mankind. He aims at a better definition of politi- 
cal economy and more accurate conception of the science. _ 
This is the distinguishing feature of the book, and how- © 
ever incomplete and fragmentary one may regard the 
sketch of the industrial evolution of human society, and — 
faint the pictures of existing economic conditions and par- -§ 
ticularly of the “Economy of the Modern Nation” — 
(Chapter IX), our thanks are due Professor Ely for his ; 
venture. It seems a move in the right direction. 
Sociology, of which political economy is a part, is still in 
the main a descriptive science. More accurate description, _ 
definition, analysis is greatly needed in economics. The — 
student has his object ever and yet never more before him. 
Constant and careful induction is absolutely necessary to 
accuracy in the laboratory of the economist. His complex 
subject is ever in motion, in all its parts. Only by fre- _ 
quent description can he see it as it is and correct and _ 
utilize the deductions with which his science abounds. 
The broad generalizations which orthodox economists have _ 
deduced, often by bad logic from doubtful hypotheses, _ 
may still have their use. But why rest content with this | 
method? May we not also now develop the subject into ‘ 
narrower paths by other means ? 
It is, perhaps, unfortunate that Professor Ely attempted — 
anything else in this connection than this exposé of sub- 
ject-matter and method. His second introduction to polit- 
cal economy, the “logical” portion, is cast in the old 
mold—Protection, Exchange, Distribution and Consump- _ 
tion—is of about equal length with Part I, and can hardly 
be regarded as a good summary of existing economic wis- | 
dom. The author did not intend it as such; it only sug- 
gests political economy. To serve.as text in class-room it | ' 
must needs be in the hands of an exceptional teacher or | 
be supplemented by a good loan library. Indeed, from be- 
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7 ginning to end the book is as much of a guide to economic 
literature on special topics relating either to the science 
or the art as it is an introduction to students of the dog. 
matic science. While designed primarily for the Chautau- 
qua Literary and Scientific Circle, the work is intended 
“for use in schools and colleges and for general use.” It 
was thus prepared for a somewhat composite audience. 
Which niche it will fill best is not easily determined. Cer- 
tainly the book has much for the general reader. Professor 
Ely is an International Bimetallist, an Anti-monopolist, a 
Tariff Reformer and a thorough believer in labor organiza- 
= tions, and he presents his reasons fairly, briefly and earn- 
- estly. While his style has neither the vigor nor the grace 
. to fascinate, the cogency of his treatment of questions of 
economic policy holds the attention. Throughout the 
book a prominence is given to the idea of the State; 
what it is and what it can and should do for the individual; 
but the Christian Socialism of which Professor Ely is to 
: many the representative seldom appears. He urges “mu- 
- nicipal control”’ when feasible or necessary to industrial 
freedom, and a very radical revision and equalization of our 
system, or lack of system, of taxation. Twenty pages are 
‘ given to Finance and twenty to the History of Political 
Economy. The book closes with A Few Suggestions for 
Study and Courses of Reading. a 
ARTHUR BURNHAM WoopForD. 3 


F. FerrArIs. L’assicurazione obbligatoria, e la re- 
_ sponsabilita dei padroni ed imprenditore per gli infortuni 
sullavoro. (Seconda edizione riveduta con aggiunta delle 
discussioni nella Commissione consultiva sulle istituzioni 
di previdenza e sul lavoro, e del disegno di legge; “ Pro- 
vvedimenti per gli infortuni sul lavoro.’’) Roma: Tipo- 
grafia Eredi Botta. 1890. Pp. 262. 


The author is an ardent advocate of the principle of 
_ compulsory insurance of workingmen, which is to him a 
necessary concomitant of the modern industrial develop- 
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ment. The present book is at once a sili and practi- 
cal labor for the cause, thoroughly scientific in treatment, 
practical in its occasion and purpose. The public atten- 
tion of Italy had been called, by a series of distressing 
accidents, to the unfortunate case of the victims and those 
dependent on them. It was felt that some safeguards 
were needed, and laws were proposed whereby employers © 
should be liable for damages for all accidents to those in 
their service. For the proper efficacy of such a remedy a 
simple, rapid and gratuitous civil process on behalf of the ~ 
unfortunate or his relations should be provided. Various 4 
legislative proposals having had no result, the Minister of 
Agriculture,Industry and Commerce appointed adeliberative 
commission to weigh the whole matter. Prof. Ferraris, of _ 
Padua, was chosen to present the subject, and his report is _ 
the work before us. To it he has added the minutes of the | 
commission and the plan of the law later submitted by the © 
ministry to Parliament, which was discussed, but not finally 
acted on, before the recent adjournment. 

The author finds himself confronted by a condition de- 
manding remedy. Our industrial development, long since 
passed out of the patriarchal form, has brought with it mul- 
tiplied dangers to the life and person of the laborer, and oe 
discarded the responsibilities of the patriarchal system. aa 
That the employer should provide for the workman injured 
in his service is recognized by some as a moral duty, which _ 
they discharge by voluntarily insuring their men. But | 
the recognition is not so general or universal that the 
workingmen, as a class, are protected. The conditions 
which cause the accident are those which enable the em- 
ployer to make his profit. The pecuniary loss, therefore, 
in providing relief from accident should fall on the em- — 
ployer. 
It resolves itself into a question of method. Civil ree 
sponsibility has many disadvantages. To render it effica- 
cious, it proposes that unless the employer can prove the 
accident to be due to the fault of the laborer, he must aad 
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the damages. This promotes social strife, brings the work- 
ingman as the accuser of his employer before the bar of 
justice, goads the latter to use every effort to break down 
the assumption of fault, and, if unsuccessful, to discharging 
the complainant. This would-be social remedy aggravates 
social disorders. By putting the whole weight of the indem- 
nity on the shoulders of the employer, it would crush out 
the small capitalist in many cases. In view of these disad- 
vantages, the author advocates warmly a plan of compul- 
sory insurance which would equalize the burden from year 
to year and add simply a fixed element to the cost of pro- 
duction, instead of hanging a sword of Damocles over the 
manufacturer’s head. The insurance should extend to all 
accidents whatsoever, or would be ineffective. It should 
be at the cost of the producer, and should, in its practical 
carrying out, make use of existing agencies. The writer 
believes in direct compulsory insurance, but presents— 
should his views not be accepted—also the plan of an in- 
direct method, by establishing civil responsibility, and free- 
ing from it such employers as voluntarily insure their men. 

The report is clear and succinct, dealing with the problem 

from the economic point of view, reviewing foreign legisla- 
tion and finding the path pointed out by Germany, Austria, 
Switzerland and France. It is an important contribution 
to the subject, by its simplicity and directness carrying 
conviction. 
§ The proceedings of the commission show but little dis- 
sent from the principle, though modifications were proposed 
and carried in the details. The principle is adopted clearly 
and distinctly in the law proposed and the motives which 
explain it. 

The work is a valuable contribution to the so-called social 
problem. Coming to us from Italy, where State socialism 
is not blindly accepted, it should receive the thoughtful 
consideration which the high standing of the author and 
the gravity of the subject merit. R. P. F. 
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THE VILLAGE COMMUNITY, WITH SPECIAL REFERENCE TO 
THE ORIGIN AND FORM OF ITS SURVIVALS IN BRITAIN. 
By G. L. Gomme, Fellow of the Society of Antiquaries, 
and Director of the Folklore Society (The Contem- 
porary Science Series). Scribners: New York, 1890. 


Four notable books have appeared with substantially 
the same title, ‘“‘ The English Village Community.” The 
ground of the subject was broken about twenty years ago 
by Nasse and Sir Henry S. Maine ; then, after a considera- 
ble time Seebohm’s work appeared, and now Gomme’s con- 
tribution to the Contemporary Science Series makes a 
worthy re-examination of it. In the meantime there has 
been considerable work in less permanent shape on the 
same subject, both critical and constructive. Mr. Gomme’s 
work is an effort to make use of a much larger number of 
factors in investigating the origin and history of the 
village community in Britain than have been utilized by 
earlier writers. One of the most important of these fac- 
tors is comparative custom, as found in many different 
localities and countries. This is made to teach by the 
analogy of accompaniments of the custom in other coun- 
tries the probably similar accompaniments of the custom 
in England. In this way the surviving village system of 
India is made much use of, as it was by Maine, though the 
later book uses the village customs with much greater 
detail and distinction of Indian races. 

Another source drawn from largely is the antiquarian 
lore of England, as it treats of dwellings and other build- 
ings, agricultural implements, abandoned methods of cul- 
tivation, social customs, and semi-religious rites. A natu- 
ral accompaniment of this method of approaching the sub- 
ject is the use for study of a much larger number of sur- 
viving types than the earlier writers studied. As many as 
twenty-two existing villages, manors, or municipalities in 
Great Britain and Ireland are examined as showing in full- 
ness or-fragmentarily the survival of certain characteris- 
tics of the old village community. Stress is laid through 
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all the reasoning on necessity for considering as many 
instances as possible. The author does not consider any 
instance as normal, but looks upon the village organization 
as an ever-varying type toward which the race has tended 
at a certain stage of its development. 

The most fundamental question with regard to the 
village community in England is to find the matrix in 
which it was formed. Sir Henry S. Maine makes the 
village communal organization a special possession and 
heritage of the Aryan race. Its entrance into England 
was with the Saxons. Mr. Seebohm, with his famous defi- 
nition of the village community as a body of serfs under 
a lord, carries its institution back at least one step further, 
to Roman times. Mr. Gomme takes its beginning still 
further backward, not only to Celtic times, but even to the 
period of the supposed non-Aryan inhabitants of Britain. 
He thus makes it a purely primitive institution, belonging 
to all races at one part of their progress. In Britain it 
was simply subjected to a somewhat peculiar series of 
influences. That it is not a merely Teutonic introduction 
has been already proved by Mr. Seebohm’s historical induc- 
tion. That it was not Roman, Mr. Gomme proposes to 
demonstrate by a number of elements of evidence partly 
negative, partly direct. The Roman political and economic 
system was entirely incompatible with the actually existing 
survivals of village communities ; again, there are direct 
traces of an archaic character, bearing the impress of a 
barbarian race. The origin of the community having been 
carried back into the Celtic period, reasons are found for 
supposing that the institution was not merely Celtic, but 
came from a fusion of Aryan and Iberic elements. The 
evidence for this is four-fold ; the substantial similarity to 
it of the village community of existing non-Aryan races, 
such as Fijians, Basutos, and certain races of India; the 
remaining indications of hill occupation and terrace culti- 
vation of non-Aryan tribes in England ; the survival of non- 
Aryan customs in England; and certain indications of a 
mixture of races in some English communities. 
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The author’s theory, therefore, is that the Iberic 
inhabitants of Britain were already settled in a form of 
village community, when successive waves of Aryan con- 
querors, still in a tribal state, forcing their way as settlers 
into the lands and the organization of the earlier race, gave 
the English village communities their final form. The 
Celts were the first of these conquerors ; the Roman occu- 
pation affected the village system merely from the outside, 
and left it much as it found it; the Teutonic settlement 
simply ranked as another wave of tribal conquest, occu- 
pancy, and conformity to the old type. 

But that which has given its chief interest to the study 
of this subject, and has made it one of the most prominent 
questions in economic history, is not so much the ultimate 
origin of the institution as the personal status and personal 
relations of the various members of the community in 
early times. The primitive independence, freedom, and 
equality of the body of the members of the community as 
claimed by Maine and the earlier German students, 
stands in sharp contrast to the serfdom of the mass, and 
the authority of the lord of the manor which Seebohm 
makes the invariable characteristic of the village commu- 
nity. Mr. Gomme inclines toward the former view. He 
acknowledges that serfdom existed in primitive times, but 
considers the body of serfs to have been serfs of the com- 
munity of freemen, not of alord. The true members of 
the community were substantially equal, and originally con- 
nected by kinship. The lord was not different in kind, 
and but slightly in degree, from the other members. The 
village assembly was practically an open democratic body : 
the village was self-governing and self-supporting. The 
later representatives of these, the villeins of early mediz- 
val times, were also landholders, and their possession of 
the land was based on their possession of a homestead in 
the village. The land was, moreover, reallotted periodically. 
Other questions, less debated and less investigated, have 
also opened out under Mr. Gomme’s treatment of the 
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Neither in method of reasoning nor in style, however, is 
the book entirely satisfactory. Many facts which might 
certainly be mere coincidences are first suggested as pos- 
sible indications of a certain condition, then treated as part 
of cumulative evidence for such a condition, and finally 
referred to as positive proof of the existence of the sup- 
posed condition. But looseness of reasoning seems, so far, 
to be characteristic of anthropologists and ethnologists ; 
and may be inevitable where reliance has to be placed on 
few and scattered phenomena as opposed to the unlimited 
opportunity for observation in the natural sciences, and to 
the 2 priori abstraction of mathematics. Certainly, this 
book sins no more in this direction than the well-known 
one mentioned before. In style, Mr. Gomme’s work shows 
an unfortunate want of that clearness and smoothness 
which has tended so much to the popularity of the earlier 


works on the same subjects. 
But whatever criticism may be made of method and 
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style, and whatever difference of opinion may exist as to — 
the conclusions reached, the book has certainly put the 
subject in a new and broader light, and has made tributary | ; 


to it almost every department of early research. It has 
done the best service that can be done for any subject— 
struck out a new line of investigation in it. 

EDWARD P. CHEYNEY. 


SILVER IN Europe. By S. Dana Horton. 

MacMillan & Co., 1890. Pp. 290. 

Under the title of “Silver in Europe,” Mr. S. Dana 
Horton has collected and reprinted his more recent deliv- 
erances in favor of international bi-metallism, prefacing 
them with a brief essay on the silver movement in Europe. 
We find here, in the first place, an off-hand speech at the 
Paris Exposition Conference on Money in reply to MM. 


Levasseur and Du Puynode, and here entitled “A Review — 


of Anti-silver Arguments.”” This is followed by answers 


to questions propounded by the Royal Commission on Gold 
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and Silver. Another chapter is formed by an open letter 
to a member of that Commission, and here entitled “ The 
Parity of Moneys as Regarded by Adam Smith, Ricardo and 
Mill.” Again, we have an address before the American 
Association for the Advancement of Science on “ Federa- 
tion for Parity of Moneys and the Advancement of Science.” 
Then follow brief essays with the headings “ Bullion or 
Coin,” “ Ricardo on Bullion, Notes and Silver,” “A Pan- 
American Dollar and the Policy of Union,” “On Measures 
in Aid of Demonetization.” The book concludes with an 
appendix. “ The Anti-silver Movement and its Reversal, a 
Documentary Chronicle.” This last part of the work 
(pages 235-290) contains extracts from reports of monetary 
conferences and monetary commissions. In particular, we 
may note the attention given here to the Royal Commis- 
) sion on Gold and Silver, 1886-1888, the Silver Deputation ey 
of May 30th, 1889, and the Platform of the Bi-Metallic 2 
League. 
Such a work disarms criticism, for it is evident that 
whatever unity may exist in it is to be sought exclusively 
in the subject-matter, and not in the least in the method 
or arrangement. Under such circumstances the reviewer 
is prone to leave the book and discuss the subject. Hold- 
ing, however, as closely as possible to the main issues of 
the work, what is its chief result? Briefly this, that an 
international concert of England, Germany, France and 
the United States to use silver as money at a fixed ratio 
with gold, could maintain this ratio without significant 
fluctuations of value between the two metals. It should 
be noticed that Mr. Horton does not insist on the ratio 
I to 15%, although he conceives this to be most conveni- 
ent. The essays forming the present book are devoted 
mainly to the proof that should these four nations adopt 
silver as money they could sustain the ratio. It may 
readily be granted that a determination to mint all silver 
at a fixed ratio could, for the time being, maintain the pres- 
ent ratio, or, as is the wish of the bi-metallists, at a ratio 
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more favorable to silver. On the other hand, it is not so 
clear that this would be permanent, though Mr. S. Dana 
Horton is quite convinced that annual production of silver, 
the point at issue, will not experience in the future any 
considerable growth or decrease. The position of Mr. 
Horton and his friends seems to be this, that the presence 
of large buyers with great resources at their backs, willing 
to take what is offered at a high price, will maintain high 
prices. The present work, however, does not tell us why 
these buyers should want the product; why England in 
particular should join this syndicate of buyers to maintain _ 
high prices. Perhaps Mr. Horton believes that he has > 
already demonstrated the reasons why. At all events, they 
remain the main issue involved. The present work deals 
in a fragmentary way with the remedy, but does not dem- 
onstrate the existence of the disease. Granted that the 
latter exists, one may follow Dr. Horton in his prescrip- 
tions, trusting, as doctors do, that when the present crisis 
is overcome natural development will bring about perfect 
health. The book, it may be said, contains much valuable 
information, and is a contribution to this subject. 

R. P. F. 


Diz TECHNIK DES DEUTSCHEN EMISSIONSGESCHAFTS, 
ANLEIHEN, KONVERSIONEN UND GRiNDUNGEN. von 
Dr. Walther Lotz, privatdozent an der Universitat Leip- 
zig (Erweiterter Sonderabdruck aus Schmoller’s Jahrbuch 
Band XIV, Heft 2), Leipzig: Duncker & Humblot, — 
1890. Pp. 136. 4 
The essay which forms the main part of this work ap- 
peared originally in Prof. Schmoller’s Jahrbuch. Itisnow 
reprinted with additional matter. The new matter consists 
entirely of the Appendix, containing, as it were, the materi- 
als upon which the work is based, valuable documentary 
evidence, in which the reader may find the corroboration 
of the positions taken in the essay. So much for the form 
of the book. In its contents we find an admirable speci- 
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men of the detail work done by the econo- 
mists. It treats a very special problem. Its purpose is aa 
delineation, not argument, and every detail of the topic is == 
treated with careful consideration, and the result is a model - se 
| description. Our author finds the current conception of : 

banking as the process of bringing into actual productive 7am 
use momentarily unemployed capital, through the agency si 
of deposits and discounts, too restricted. In Germany, at __ z 
least, where the author had the benefit of practical obser- in 
vation, they perform another function of growing import- a 
ance, namely, of placing permanent investments. German 2: 
banks have peculiar facilities for this business, since their ‘4 
more important customers deposit with them their securi- 
ties, thus enabling the banks to ascertain when money is 
free to seek investment, and when the reverse is the case. 
' The process of placing loans, of operating conversions 
and of disposing of stock are discussed by our author in 
detail. The type of all these operations is the placing of 
loans of States or cities. The mode in which a syndicate 
is formed, the relations of the members, the mode of pay- 
ment, the manner in which the bonds are sold and the 
means taken by the syndicate to sustain prices, form the 
material of his first division of the work. In the second 
and third the case of conversion of outstanding obligations, 
and of the new stocks of companies, are discussed in their 
slight variations from the type. Not to go further into the 
details of the work, it is enough to say that it gives us an 
instructive glimpse of the activity of German banks and 
exchanges. It furnishes us with information for Germany 
which is not attainable for the United States, and inciden- 
tally throws light upon some of the problems of corpora- 
tions which we are preparing for the future, but which in 
Germany have already reached an acute stage. 

In the appendix the author gives the regulations of the 
Berlin Exchange on the listing of new bonds and stocks, a 
list for the years 1888 and 1889 of the bonds, stocks and 
conversions entered in Berlin, with amounts, terms of © 
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sale, etc., and a list of stock companies founded in Ger- 


many in the same years. An examination of these docue 


ments will be repaid by the discovery of curious divergen- — 
cies from American banking practices. P. 
PRINCIPLES OF Economics. By Alfred Marshall, Professor 
of Political Economy in the University of Cambridge. 
MacMillan & Co., London and New York, 1890. Vol. I, 


pp. xxviii, 754. 
The publication of this book is a scientific event of the 


first magnitude. Announcement was made sometimeago — 


that Professor Marshall was preparing an extensive treatise _ 
on the Principles of Economics, and students were pre- _ 
pared to find it a well-thought-out and scholarly work. But 
it is safe to say that very few anticipated a work of such 
scope, of such fresh interest, of such exhaustive informa- | 
tion, of such breadth and thoroughness of method as this _ 

proves to be in fact. To call it the greatest systematic | 
work since Mill is to speak far within the truth, for the 
only other book to which it can be compared is “The 
Wealth of Nations.” It does for political economy in the 
last decade of the nineteenth century what Smith did in 
the last quarter of the eighteenth, and what Mill did after 
the discussion of two generations had apparently fixed the 
fundamental lines. It gathers and sifts the store of econ- 
omic knowledge. It reconstructs the whole body of doc. — 


trine on broader grounds and in that new spirit, at once 


more liberal and more severely scientific, that has charac- 
terized every department of thought in these later years. 
It so marks the close of one scientific period and the be- 
ginning of another that in future advanced discussion 
must start from Marshall as hitherto from Mili. 

To attempt a carefully critical review of such a book on 
the basis of a first reading would be absurd. Its merits 
and defects must be revealed by time, through much inves- 
tigation and reflection. The most useful notice that can 
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be -_ before the Academy at this time is one _" de- 
scribing the work in its more essential features. - 


There could hardly be a more interesting testimony to 4% 
the radical change that scientific thought has undergone | 
under the influence of evolutionary ideas than is offered _ 
in these pages. The principle of continuity has sone . 


cardinal in all interpretations of the phenomena of thought : 
and affairs as of those of the physical world, and Professor _ 
Marshall has for the first time applied this principal thor- — 
oughly and consistently to economic theory. Two kinds 
of influences, he says, have most affected the substance of 
the views expressed in his book. These are modern bio- 7 
logical conceptions as represented in the writings of Mr. — 
Herbert Spencer, and conceptions of historical develop- _ 
ment, as represented, first, in Hegel’s Philosophy of His- 
tory, and, more recently, in ethico-historical studies on the © 
continent and elsewhere. Professor Marshall’s 


with the thought of the two authors named, Spencer and 
Hegel, appears often in his chapters, and gives a pleasant | oe 
philosophical tone to his discussions, without any touch of _ 
pedantry. 

Thus while Mill, writing in a spirit of the inflexible util- 
itarianism of Bentham, regarded economic theory as sub- © 
stantially complete and crystallized, Marshall, writing in 
the spirit of a philosophy that regards human society as or- | 
ganic, flexible and growing, views economic science - 
plastic, and holds all definitions incomplete or inexact save 
as they are modified by an interpretation clause in nearly 
every case of application. It goes with this that our au- 
thor knows no “school” in economic science. He has no 
use for the shibboleths of “orthodox” and “historical.” _ 
Deduction and induction, analysis and observation, are all 
alike good instruments to him. He neither breaks with | 
the old economy nor accepts it as final. “Some of the A - 
best work of the present generation has indeed appeared — 
at first sight to be antagonistic to that of earlier writers; in 
but when it has had time to settle down into its proper — : 
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place, and its rough edges have been worn away, it has 
been found to involve no real breach of continuity in the 
development of science. The new doctrines have supple- 
mented the older, have extended, developed, and some- 
times corrected them, and often have given them a differ- 
ent tone by a new distribution of emphasis; but very 
seldom have subverted them.” The treatise is therefore 
‘‘an attempt to present a modern version of the old doc- 
trines with the aid of the new work, and with reference to 
the new problems of our own age.” 

While these influences have determined the substance of 
Professor Marshall’s views, their form has been most 
affected by mathematical conceptions of continuity as rep- 
resented in Cournot’s Principes Mathematiques de la Theorie 
des Richesses. Under the guidance of Cournot, and in a 
less degree of Von Thfinen, Professor Marshall says he 
was led to attach importance to the fact that observations 
of nature in the moral as in the physical world relate less 
to aggregate of quantities than to increments of quanti- 
ties, and, in particular, that the demand for a thing is a 
continuous function, of which the marginal increment is, — 
in stable equilibrium, balanced against the corresponding 
increment of its cost of production. Nevertheless the book 
is not written in mathematical symbolism. Diagrams, es- 
pecially the interesting rectangular hyperbolas that Pro- 


fessor Marshall has long used with his students and which i 
have been privately circulated among leading European ~ 


economists, are freely used in the notes, and Professor 
Marshall thinks there are many problems of pure theory 
that no one who has learned to use diagrams will willingly _ 
handle in any other way, but he has taken pains not to — 
make the argument of his text dependent upon them. ; 

The influence of mathematical conceptions and of the 


work of Jevons and the Austrians, has extended tothe par- _ 


tition of the science and the logical arrangement of topics. _ 
The theory of consumption, which in the older works was 
little more than an appendix, is brought into the fore- 
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ground, and the theory of distribution is naane with that 
of exchange. The volume is divided into seven books. 
The first is a preliminary survey, including a historical re- 
view of the growth of free industry and enterprise, a 
review of the growth of economic science, and chapters 
on methods of study, economic motives and the nature of _ 
economic law. These chapters are characterized by great _ 
breadth of view and a certain fine accuracy of scientific _ 
instinct. For example, the controversy whether economics © 
can regard man as influenced by other motives than those of 
self-interest is transcended in Professor Marshall’s discus- _ 
sion, because he goes straight through to the more funda- 
mental principle that economics does not regard man as 
merely selfish, but concerns itself chiefly with those mo- — 
tives that are measurable, and whose action can therefore - 
be reduced to law and made the subject of scientific treat-_ 
ment. The range of economic measurement may gradu-— 
ally extend beyond the business work that has an accurate 
money measure to much philanthropic action, and already _ 
the motives to collective action are recognized as of great 
and growing importance to the economist. Again, the 
chapter on economic law may be commended equally to 
those who regard economic law as no less simple than _ 
physical law and those who deny altogether the reality of | 
natural law in social phenomena. . 
The second book, on “ Some Fundamental Notions,” is — 
devoted to a consideration of the terms “wealth,” “pro- 
ductive” and “unproductive,” “necessaries,” “capital” — 
| and “income.” The principle of continuity is here used _ 
with results that are most admirable. Professor Marshall 
refuses either to draw hard and fast lines of definition 
about things that in fact shade imperceptibly into one an- 
other, or to invent new technical terms to express niceties 
of meaning. He would retain the old terms in their broad 
signification, and have writers form the habit of expressing 
gradations of thought by interpretation’ clauses. Thus, 
wealth should include, in economics as in popular thought, 
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things that are free and non-exchangeable, and when the 
writer wishes to limit the term to the transferable wealth 
that has value in the market-place he should say exchange- 
able wealth. 

The third book is on “ Demand or Consumption ;” the 
fourth on “Production or Supply;” the fifth on the 
“Theory of the Equilibrium of Demand and Supply ;” 
the sixth on “Cost of Production Further Considered,” 
and the seventh on “ Value, or Distribution and Exchange.” 
These books are the substance of the volume. It is im- 
possible here even to indicate the wealth of practical in- 
formation, of sifted results of wide reading, and of close, 
independent analysis that they contain. Only the general 
characteristic of the theoretical results can be mentioned. 
It consists in the emphasis given to the principle of con- 
tinuity, and the modifications of statement thereby made 
necessary. No sharp line of division is drawn or recog- 
nized between economic conduct that is normal and that 
which is abnormal, or between normal value and “current,” 
“market” or “occasional” values. There is a continuous 
gradation from the actions of “city men,” based on delib- 
erate and far-reaching calculations, to those people who have 
neither the power nor the will to conduct their affairs ina 
business-like way. The gradation here is in character and 
ability ; in values it is introduced by the element of time. 
Market values are those in which the accidents of the mo- 
ment exert a preponderating influence, “while normal values 
are those which would be ultimately attained if the eco- 
nomic conditions under view had time to work out undis- 
turbed their full effect.” In like manner interest shades 
into rent with prolongation of the period in view. The 
return from free or floating capital is treated as interest, 
that from old investments as quasi rent. 

Besides these thorough-going restatements of old doc- 
trines, Professor Marshall's own additions to economic the- 
ory are not slight. One of the most important is his 
theory of consumer's rent, or the margin between the total 
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utility of a purchase to the consumer, and. the price he 
pays for it. we, 

No reader of Marshall will learn to think of “labor” in 
that dehumanized, wooden way that was so unlovely a fea- : 
ture of English economy in its Benthamite period. His , 
pages are pervaded by a spirit of humanity, a desire for — 
the betterment of the struggling classes, and a faith in 
moral progress that will exert as wholesome an influence ~ 
on the characters of his students as his scientific thor-— 
oughness and sober common sense will upon their minds. 
His comprehensiveness and reasonableness broaden every © 
issue he touches. Believing thoroughly in freedom of in-— 
dustry and enterprise, he yet has no prejudices against the 
substitution of collective for individual action under cer- 
tain conditions. But he never advocates or indicts. He 
holds consistently throughout the position that “the laws __ 
of economics are statements of tendencies expressedin the __ 
indicative mood, and not ethical precepts in the impera- 
tive.” 

No other great treatise on Political Economy has been _ 
so generous in its recognition of the work of contemporary _ 
students. Americans have reason to feel proud of the 
treatment accorded to them. Professor Marshall has _ 
shown wonderful diligence in keeping up with the books, Ris . 
monographs and articles of the last few years, and his _ 
notes abound in pleasant references to them. : 

FRANKIN H. GIppINGs. 
Tue Economic Basis oF Protection. By Simon N. aa 

Patten, Ph.D., Professor of Political Economy, Wharton 

School of Finance and Economy, University of Pennsyl- 

vania. J. B. Lippincott Company. Pp. 144. an 

This work is a powerful effort to furnish a theoretical . Bey. 
basis for the policy of protection. Whatever it may or may r. 7 : 
not do, it will go far toward placing the discussion of this _ 
question on a more elevated plane than it has heretofore _ 
occupied. ‘Good in theory, but bad in practice,” has been ait 
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the verdict which many protectionists have announced 
concerning the policy of free trade, and the verdict has 
contained a confession of scientific defeat. Professor 
Patten proposes to retrieve this defeat, and to prove that 
protection is good in theory. It is, moreover, to be shown 
that this policy is good on purely economic grounds ; moral 
and political considerations are, for the time being, to be 
cast aside, and the national policy is to be judged solely by 
its effect on the production and distribution of national 
wealth. 

Since free trade was advocated by Adam Smith, theories 
that were favorable to that policy have, as Professor Patten 
says, been discarded, and theories that are adverse to it 
have been brought into prominence. In particular, the 
social ideal has changed; a “dynamic state,” as distinct 
from a ‘“‘static”’ one, affords the condition toward which 
society should tend. This means that society should pass 
through an endless series of conditions, and be perpetually 
in a transition from one to another. These premises are 
assumed for the argument ; first, that “the American peo- 
ple are in a more dynamic state than that of other compet- 
ing countries ;” secondly, that “the American people are 
not, at the present time, adjusted to their economic envir- 
onment ;” and, thirdly, that “at the present time there is 
a strong tendency in America to increase the share in the 
distribution of wealth which goes to rent and other nat- 
ural monopolies.” The meaning of this last and very 
important premise appears in the fourth and fifth chapters 
of the book, in which it is maintained that a general sys- 
tem of protection would give a high price to that which is 
produced by capital and labor, and a low value to that 
which is the product of natural monopolies. Increasing 
population causes food and raw materials to be produced 
on worse and worse soils; it makes food dear, wages low 
and renthigh. Free trade has a similar effect ; the land- 
lords get the benefit of it, and the wage-earners suffer. 
Even farmers lose by free trade, since they produce for a 
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The separation of producers and consumers affords a 
chance for monopolists to seize the value that ought to — 
inure to the cultivators of the soil from the enlarged — ; 
demand for certain of their products. 

Wages suffer under a policy that leads to the raising ae? 
a product like wheat, that is suitable for exportation, ee 
it is this unbalanced agriculture that depresses the margin 
of cultivation of the soil, and this movement of the mar- 
gin of cultivation is the cause of declining wages. Labor 
gets what it can produce at the lowest limit of the wheat 
tillage. Diversify crops and you stay the downward move- 
ment; raise corn, beets, etc., instead of an excess of 
wheat, and the difference between the best land in use and 
the poorest will be diminished; rent will fall and wages 
will rise. You can cause this raising of corn, beets, etc., 
by a policy of isolation from static countries. The home 
market diversifies crops, reduces rent and raises wages ; 
while “a nation cannot adopt a system of free trade with- 
out having its rate of wages determined by the least pro- 
gressive country with which it comes in contact.” 

The eighth chapter contains a theory of the connection 
of general progress with the rate of wages. According to 
this theory, they are gauged by the intensity of the least 
urgent want to which labor caters. “So long as our wants 
are very incompletely supplied, the value of labor to us will 
be very great, because the wants that labor can supply are 
intense. As our wants become more fully satisfied, labor 
will have a less value to us, because the articles which 
additional labor can supply us satisfy wants that are less 
urgent.” As machinery displaces the men who now cater 
to wants that are low in the scale and strong, they must 
find places to work where they will cater to wants that are 
higher and weaker, and must suffer an immediate reduction 
of wages. The new wants gratified tend, by habit, to 
become urgent ; and when they do so wages may regain 
their former level. A “passive policy” on the part of the 
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State allows workmen to bear the burden of this readjust- 
ment that is rendered necessary by inventions, etc. ; an 
“active policy’’ may throw the burden on society as a 
whole. 

The author contends that “peculiar advantages in an 
article, instead of being the cause of national prosperity, 
as free traders wouid have us believe, are usually a hin- 
drance to progress. The inhabitants of a country confin- 
ing their energies to the utilization of some one advantage, 
neglect other industries to a degree that they would not do 
if the advantages of several industries were about equal.” 
Our Southern states have suffered from the excessive pro- 
ductiveness of the cotton culture ; and some of the North- 
ern ones have been saved by the relative unproductiveness 
of wheat culture. The amplification of our list of indus- 
tries is a great desideratum ; but it encounters national 
obstacles, which call for an active policy on the part of the 
State. Especially is such activity necessary in fostering 
the production of raw materials and of food products by 
civilized peoples. We should, for example, insure the pro- 
duction of coffee, of wool and of many other things in 
the United States, instead of importing them from coun- 
tries where climatic conditions are favorable, but where 
processes are crude. 

In the twelfth chapter, the author gives an interesting 
resumé of his views, elsewhere published, on the consump- 
tion of wealth; and in the remaining chapters argues 
that the test of efficient production should be something 
besides the cheapness of commodities, and that the na- 
tional rather than the cosmopolitan ideal of civilization is 
the true one, even for humanity as a whole. 

The work exceeds in interest, in acuteness and in im- 
portance any recent publication in advocacy of protection. 
It ought to do what no publication on that side of the 
question has thus far done, namely, elevate the entire 
treatment of the theme to a scientific level. Is the argu- 
ment sound? That is another question, and one that can- 
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Book NotEs. 
not be answered in any argumentative way within the 
limits of this notice. The abstract that we have given 
must, of necessity, fail to do full justice to the book, which 
itself is highly condensed. The mere enumeration of a 
few important points is enough to suggest where issue will 
be taken with the argument. A question that all readers 
will raise is, Can any work prove as much as this under- 
takes todo? It is not an argument for the temporary 
protection of infant industries, nor for compensating du- 
ties that will recoup the manufacturer for the high cost of 
materials and for the high rate of wages that he must pay. 
It maintains that dynamic nations need definitive isolation 
from static ones, at least in so far as many articles of com- 
merce are concerned. The Trans-Mississippi civilization 
would, as we may infer, be richer and higher if it were iso- 
lated from the Eastern and Middle States. Can it possibly 
be true that free trade vitiates distribution, and pours its 
benefits into the landlords’ coffers? Do wages go down 
because the margin of agricultural tillage is extended into 
relatively unfruitful regions? Are the wages to be esti- 
mated in wheat or in value? If it be true that the wage- 
earner can get more by raising root crops for home con- 
sumption than he can do by raising wheat for the English 
market, would not a full analysis show that he will raise 
such crops under free trade? Is not the entrepreneur 
rather than the landlord the master of the situation, and 
does not an entrepreneur find it for his interest to place 
labor where it will do the most good? Can free trade 
lead American wages to the point determined by the 
worker, who is under the greatest disadvantages in the 
entire circle of nations having active dealings with us? 
With no immigration from China, must the tiller of land 
in the Mississippi Valley accept what a Chinaman can get 
by cultivating a garden on a raft, or by making fire-crackers 
for our national celebration? Does the placing of work- 
men in trades that minister to wants of low intensity re- 
duce their wages? Is there not a question involved as to 
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the wealth uf the men who employ them? Does the mill- 


ionaire pay little to the man who gratifies his caprices? 
These and other questions demand the fullest discussion, 
It will be easy to reply to the book as an advocate might 
do, with a view merely to producing an adverse popular 
impression. A reply that will satisfy a candid student 
must take the same level of thought that the author takes, 
and must argue the questions at issue at even greater 
length and with more completeness than he has done, 
The work is tantalizingly incomplete at some most im- 
portant points. Cavillers will say that it comes by leaps 
to its chief conclusions. It should be—I venture to rec- 
ord the opinion that it can be—answered in full ; and the 
author should make a later and more complete statement 
of his own position. By such means may we arrive at a 
completer knowledge of the working of protection than 
economic science has thus far afforded. 

Crarx. 
Northampton, Mass. 


Joun Jay. By GeorGe PELLEw. Boston and New York: 

Houghton, Mifflin & Co. Pp. vi and 374. 1890. 

This is the twenty-first biography in the “ American 
Statesmen Series,” and appropriately appears in the cen- 
tennial year of the establishment of the Supreme Court of 
the United States. Mr. Pellew has carefully studied the 
“Jay MSS.” and a digest of the “Stevens MSS.” of diplo- 
matic correspondence, besides other official documents 
relating to foreign affairs and the existing lives of Jay. 
He has also had the invaluable assistance of his uncle, 
John Jay, of New York, the grandson of the first chief 
justice. He has endeavored to accurately set forth the 
part that Jay took in public life, and to give a more 
extended account of his private lif: than is contained in 
any existing biography. As a result, we have a very in- 
structive and readable book, less brilliant in its rhetoric 
than some volumes of the series, but not surpassed in its 
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spirit of impartiality, careful statement and fullness of 
references to authorities. In the thirteen chapters the ait -_— 
author gives us an account of Jay in his youth,as a con- 
servative Whig leader, revolutionary leader, constructive _ . 
statesman and Judge, President of Congress, Minister to 
Spain, negotiator of peace in 1782, Secretary of Foreign —- ye 
Affairs, Chief Justice of the United States, special envoy = 
to Great Britain in 1794, Governor of New York, and Jay - mi 
in retirement from 1801 to 1829, the year of his death. © 
Among the most important chapters are the two devoted - 
to the peace negotiations of 1782. New information, never 
before contained in any biography of Jay, has been used — (ade 
to prove that Jay was correct in his suspicions of Ver- 4 
gennes’ hostility to the interests of the United States in _ 
the negotiations for peace. Here Mr. Pellew has had the © 
valuable assistance of John Jay, the author of the chapter 
on this subject in “Winsor’s Narrative and Critical History _ 
of America,” and he has ably sustained what Morse has 
admitted in his “Life of Franklin,” that “the vital merit _ 
in the conduct of this difficult negotiation rests with Jay.” _ 
While vindicating Jay’s right to this honor, he has been — 
entirely fair to the merits of the other negotiators, and, 
indeed, throughout the volume his fairness to others has — 
been a marked characteristic. —— 
To all those whose knowledge of John Jay obtained at A: y 
school is summed up in the two facts of his having 4 ¥ 
the first Chief Justice and the negotiator of a peace of 1794, 3 a 
this book will be of great service and in the natureof a — 
revelation. Whether as politician, diplomatist, justice, 
administrator or private citizen, Jay’s character was such > 
an exceptional one in its purity, serenity and firmness, al od in 
to deserve the careful study of all who wish to elevate — 
public morals and believe in the power of example. 
Ww. P. Hotcoms. 
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THE AUSTRIAN ZONE TARIFF SYSTEM. 


~ Communication to the Academy from the Austrian Ministry of 


Commerce. 
VIENNA, SEPT. 24TH, 1890. 
To the AMERICAN ACADEMY OF POLITICAL AND SOCIAL 
ScIENCE, Philadelphia: 

In reply to your letter of August 13th, addressed to the 
Ministry of Commerce, I take pleasure in sending you a 
copy of our Rates for Passengers and Baggage, issued 
June 16th, and also a short account of the principles of the 
new tariff and its workings.’ C. WESSELY, 

General Traffic Manager 


THE KREUTZER ZONE TARIFF OF THE AUSTRIAN STATE 
RAILROADS. 


The reform of passenger rates has long been the subject 
of careful investigation by the General Management of the 
Austrian State Railroads, and though Hungary has taken 
the lead in the matter, the reason may be found in the 
greater difficulties which in Austria stood in the way of 
such a reform. Hungary has a well-united and consolidated 
system of state railroads, which has already reached its 
maximum extension in a linear direction; that is to say, 
reaching from one boundary of the country to the other. 
On the contrary, Austria is obliged to keep separate 
accounts of the forty roads which it operates, and, be- 
sides this, must take into consideration the probable exten- 

1 We hope to present a fuller account of the Austrian Zone Tariff System at an 
early date. In the meantime, this communication from the General Management of 


the Austrian Railroads will not be without interest to students of railroad affairs 
—Eps. 
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sion of its system, which, sooner or later, is bound to occur 
through the absorption of other important railroad lines. 
As compared with Hungary—whose passenger rates had 
wa hitherto been almost prohibitory, and whose reduction had 
become an imperative necessity—the question in Austria, 
a whose state roads had lower rates than all other Austrian 

if and most foreign roads, was, on the one hand, so to reduce 

the rates that, without imperilling the equilibrium of the 
budget, the economic and social needs of the population — 
should be duly considered; and, on the other hand, that a 
just and equal treatment of all classes of travelers should 
be combined with the most radical simplification in the 
system of rates and tickets. 

These requisites express, as it were, the tendency and 
fundamental principles of the new system of rates, in which 
the problem seems to have been happily and harmoniously 
solved. 

According to the carefully-considered plan which forms 
the basis of our regulations, the rate per kilometer was 
materially lowered, thus effecting a general reduction in 
the price of passenger transportation. The rates per kilo- 
meter on the Austrian State Railroads, before June 16th, 
1890, the date of the introduction of the new system, were, - ' : 
| for the various classes, as 


ORDINARY TRAINS. EXPRESS TRAINS. 
Class, III. II. I. III. II. I. 
Kreutzer, 2 : 2.5 4 5-75 
The basis of the new rates is: eae 
| Kreutzer, 1 2 3 1.5 


The rate for the III Class on ordinary trains, one kreut- 
zer—the smallest monetary unit of the country—is, it will 
be seen, the basis of the whole system, the rate for the 

| II Class being just double, for the I Class triple this sum; 
while the rates for express trains are 50 per cent. higher * 
than for the ordinary trains. As compared with the old ia 
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rates, this amounts to a reduction, expressed in percent- 


Class, Be £1. I. 
Reduction, per cent., 50 33 36 49 25 20 

These reductions show the effort to favor and to attract, 
in the first place, the broad masses of the population—the _ 
poorer classes, who use the III Class—and thus to fulfill 
the demands on a system of rates which may be made from © 
the social point of view. 7 

In view of the long distances which come in question in 
modern travel, the unit of distance, the kilometer, which _ 
has heretofore served as a basis of calculation, has long 
been recognized as too small. In the new system of the © 
State Railroads, therefore, we find this unit replaced bya | 
greater one, increasing with the distance. For local traffic 
—that is, for distances of less than fifty kilometers—the _ 
unit of distance is the myriameter; for distances of fifty _ 
to eighty kilometers, 1.5 myriameters; further, to 100 kilo; 
meters, 2 myriameters; and for over 100 kilometers, 5 _ 
myriameters. These units of distance are called bythe 
now popular expression “zones.” This division corres- 
ponds to the conditions of traffic on the Austrian State | 
roads, and the size of the zones increases in proportion as | 
the traffic for long distances decreases. 

The prices of tickets, as shown in the table of rates, are 
based on this foundation: For every unit of distance or 
zone, even when the same is only partly traversed, the 
same price is charged, and this is considered by us simply 
as a generalization of the practice based on the kilometer 
system of making noallowances for fractions of kilometers. 

In all distances the relations in the price of 1: 2:3 remain 
the same. The round numbers in this proportion, together _ 
with the use of the smallest monetary unit of the country _ 
as the basis of our plan governing the entire system of 
rates, must be considered a peculiar advantage, as clear as 
itissimple. 
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The most pregnant difference between the zone system My 
of Austria and that of Hungary consists in the fact that — 7 
in the latter the long distance traffic isfavored as compared __ 
with local traffic. As is well known, the distance of 225 
kilometers forms in Hungary the boundary of the next to 
the last zone, whereas for all distances beyond that there ae 4 
exists nominally only the price of the last zone. In fact, _ 
however, the last zone has a boundary—under some ccircum- 
stances quite near, but differing for every station—from _ 
which the prices begin again anew, namely, the station of 
Buda-Pesth. Tickets are calculated only to and from this 
station, and thus in the long distance traffic, which is, of & 
course, greatly favored, a very unequal rating actually Aled | 
occurs. 
In the Austrian zone tariff, local and long distance traffic __ 
receive in so far uniform treatment, that the price of tick- _ 
ets for both is formed on the basis of kilometers, though 
for local traffic certain natural advantages result, in conse- 
quence of the shorter distances comprised in the unit of 
distance, 7. ¢., zone. This fundamental difference in the 
tariff system is based in part on considerations of the eco- __ 
nomics of railroad management arising out of the different __ a 
density of population in the two halves of the Empire. In 
Hungary there are forty-eight persons to the square kilo- Ap 
meter ; in Western Austria, on the other hand, eighty per ihe 
square kilometer. It was, therefore, necessary for Hun- — 
gary, in order to fill the carriages of the ordinary trains, _ 
for which its own population was not sufficient, to draw 
travelers from outside, by a large reduction in the long dis- e 
tance rates. In the differences of the two systems, also, 
is expressed the fundamental distinction of principle in _ 
the views held North and South of the Leitha, of the eco- __ 
nomic importance to be assigned to a discrimination in ; 
favor of one class of traffic or the other. The great value 
of rates which decrease with the distance is not to be dis- 
puted, although only a small fraction of the population _ 
participate directly in their benefits. It may, coin 7 
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well be questioned whether the full development and 


extension of the local traffic, in which broad classes of the — 2 


population take part, is not in the first instance and in a 
highly important degree, an actual economic need of our 
time, and hence, whether it is not an immediate economic 
problem of our transportation organs to cultivate this 
traffic with respect to the transportation of passengers. 
With the introduction of the new rates, all previous 
special tickets, which were very numerous, such as return 
tickets, pilgrim, market and excursion tickets, season tick- 


ets, and further, the reduced rates for servants, journeymen © 
mechanics, women with foundlings, etc., are abolished. A 
perfectly uniform and just treatment of all kinds and _ 


classes of travelers is undoubtedly the aim of the adminis- 
tration and is in this way secured. 

The system of tickets is simplified in the most radical 
fashion, not only by the substitution of one style of tick- 
ets for the numerous kinds just mentioned, but also by the 


fact that tickets read for zones and not for stations, and _ 
finally, in consequence of the regulation that only larger | 


stations are provided with tickets for all classes and trains, 
whereas the others receive only tickets for the third class, 
and all higher rates are made by a combination of these. 
This simplification of the ticket system is a feature whose 
importance can scarcely be overestimated, both for the 
officials of the roads and for the travelling public. 

The zone tickets contain, in addition to the number of 
the zone, the name of the station of departure, and also 
the name of the last station on all the lines of the system 
in the particular zone to which the ticket entitles the 
holder to transportation. 

An important feature of the new tariff is the abolition 
of the free baggage system. All baggage must now be 
paid for at the uniform rate of 0.2 kreutzer per kilometer 
for every ten kilograms of weight. 

This regulation would, it was believed, form a certain 
compensation for a probable, or at least a possible, decrease 
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in the receipts from the passenger traffic, and would thus 
have prevented an undue burdening of the national treas- 
ury, which might have had injurious effects on the great 
mass of the population who make no use of the railroads. 

On the 1st of October, 1890, the kreutzer zone tariff 
goes into effect on the following lines : Bohmische Nord- 
bahn, Aussig Teplitz Eisenbahn and the Buschtierader 
Eisenbahn, and it may be expected that other private roads 
will adopt the system 

The results of the new system are satisfactory, both as 
concerns the increase in the number of passengers and of 
receipts. On some lines the increase in the number of 
passengers carried was as much as 176 per cent. as com- 
pared with the same period of the previous year. The 
increase in the receipts for passengers and baggage is cal- 
culated for July in round numbers at 24,000 fl., and for 
August at 45,000 fl. for the entire system of State roads ; 
but these figures are only provisional, and the final results 


vill probably be considerably higher. oa 
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